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Court of Appeals of the District of Columbia 


Xo. 6151. 


Edmund R. Halsey, Petitioner, 

vs. 

i 

! 

Guy T. Hf.lvering, Commissioner of Internal Revenue. 


Docket No. 51246. 

Edmund R. Halsey, Petitioner, 

j 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

| 

Appea ranees: 

i 

For Taxpayer: Fred Van Dolsen, Esq. 

For Comm’r.: E. L. Corbin, Esq., Geo. D. Brabson, Esq. 


Docket Entries. 


1930. 


Dec*. 11. Petition received and tiled. Taxpayer notified. 
(Fee paid.) j 

“ 11. Copy of petition served on General Counsel. 

1931. ' | 

Jan. 15. Answer filed bv General Counsel. 

• j 

“ 24. Copy served—assigned General Calendar. 

1932. 

Jul. 1. Hearing set Sept. 13, 1932. j 

Aug. 10. Motion to consolidate with docket 61217 and to set 

for hearing on Sept. 28, 1932, filed by tjaxpaver. 
8/12/32 granted. | 

Sep. 28. Hearing had before C. R. Arundell, I}iv. 7 on 

merits. On motion consolidated witlij dockets 
56310 and 67231 and continued to Nov; 3, 1932. 
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e. r. halsey vs. guy t. helvering, com’r. 


1932. 

Nov. 3. Hearing had before J. M. Sternhagen, Div. 10. 

Submitted on the merits. On mot ion of respond¬ 
ent deficiency notices received in evidence. 
Supplement to stipulation of facts read into 
record. Stipulation of facts filed. Briefs due 
Dec. 3, 1932. Replies, if any, due Dec. 19, 1932. 

44 16. Transcript of hearing Nov. 3, 1932 filed. 

Dec. 2. Brief filed by General Counsel. 

“ 3. Brief filed by taxpayer. 12/7/32 copy served. 

4 ‘ 20. Roplv brief filed bv General Counsel. 

1933. 

Jan. 17. Motion for leave to file supplemental brief filed by 
General Counsel. 1/17/33 granted. 

Aug. 22. Findings of fact and opinion rendered, Mr. Stern¬ 
hagen, Div. 10. Judgment will be entered for 
the respondent. 

44 24. Judgment entered, Eugene Black, Div. 13. 

“ 26. Motion that decision be reviewed by Board filed 

by taxpayer. 

44 26. Order that proceedings be reviewed by the Board 

entered. 

Oct. 6. Order that report and determination be affirmed, 
entered. 

Nov. 24. Stipulation of venue filed. 

44 24. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

“ 24. Proof of service filed bv tax paver. 

1934. 

Jan. 8. Pnecipe with proof of service* thereon filed. 

4 ‘ S. Agreed statement of evidence lodged. 

4 ‘ 9. Agreed statement of evidence approved and or¬ 

dered filed. 

2 Docket No. 56311). 

Edmund R. Halsey, Petitioner, 


Commissioner of Internal Revenue, Respondent 
Appearances: 

For Taxpayer: Fred Van Dolsen, Esq. 

For Comm’r.: Geo. D. Brabson, Esq. 


1931. 
Apr. 14. 

44 14. 

Aug. 29. 
Sep. 10. 

1932. 
Sep. 19. 
Xov. 3. 


“ 10 . 
Dec. 2. 
‘ 4 3. 

44 20 . 
1933. 
Jan. 17. 

Aug. 22. 


44 24. 

44 26. 


Oct. 6. 

Xov. 24. 
44 24. 

4 ‘ 24. 

1934. 

Jan. 8. 
44 8 . 

44 9. 


E. R. HALSEY VS. GUY T. HELVERING, COM If. 3 

Docket Entries. 

I 

. Petition received and filed. Taxpayer notified. 
(F^ee paid.) 

. Copy of petition served on General Counsel. 

. Answer filed by General Counsel. 

. Copv served—assigned General Calendar. 

1 * 1 

j 

. Hearing set Xov. 3, 1932. j 

, Hearing had before J. M. Sternhagenj Div. 10. 
Submitted on merits. On motion of respondent 
deficiency notices received in evidence. Sup¬ 
plement to stipulation of facts read intjo record. 
Petitioner’s motion to amend petition granted. 
Stipulation of facts filed. Briefs dug Dec. 3, 
1932. Replies, if any, Dec. 19, 1932. j 

. Transcript of hearing Xov. 3, 1932 filed. 

. Brief filed by General Counsel. 

. Brief filed by taxpayer. 12/7/32 copy served. 

. Reply brief filed by General Counsel. 

I 

. Motion for leave to file a supplemental brief filed 
by General Counsel. 1/17/33 granted.! 

, Findings of fact and opinion rendered, Mr. Stern- 
hagen, Div. 10. Judgment will be entpred for 
the respondent. 

. Judgment entered, Eugene Black, Div. 15. 

. Motion that decision be reviewed by flip Board 

filed by taxpayer. | 

Order that proceedings be reviewed by thie Board 
entered. | 

Order that report and determination of |8/22/33 
be affirmed entered. 

Stipulation of venue filed. 

. Petition for review by Court of Appeals bf D. C. 
with assignments of error filed by taxpayer. 

. Proof of service filed by taxpayer. j 

I 

Praecipe with proof of service thereon filed. 

. Agreed statement of evidence lodged. j 

, Agreed statement of evidence approved ! pnd or¬ 
dered filed. 


i 
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E. R. HALSEY VS. GUY T. HELVERING, COM *R. 


3 Docket No. 61217. 

% 

Edmund R. Halsey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Fred Van Dolsen, Esq. 

For Comm’r.: E. L. Corbin, Esq., Geo. D. Brabson, Esq. 


1932. 


Docket Entries. 


Jan. 


Feb. 

i i 


Jul. 
Au g. 

Sep. 


i i 


Nov. 


Dec. 


8. Petition received and tiled. Taxpayer notified. 

(Fee paid.) 

9. Copy of petition served on General Counsel. 

1. Answer tiled by General Counsel. 

10. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

11. Hearing set Sept. 28, 1932. 

10. Motion to consolidate with docket ">1240 tiled bv 
taxpayer. 8/12/32 granted. 

28. Hearing had before Mr. Arundell, Div. 7 on 
merits. On motion continued to Nov. 3 and 
consolidated with 56310 and 67231. 

28. Motion to consolidate granted. 

3. Hearing had before J. M. Sternhagen, Div. 10. 
Submitted on merits. On motion of respondent 
deficiency notices received in evidence. Sup¬ 
plement to stipulation of facts read into record. 
Stipulation of facts filed. Briefs due Dec. 3, 
1932. Replies Dec. 19, if any. 

16. Transcript of hearing Nov. 3, 1932 filed. 

2. Brief filed bv General Counsel. 


i i 


•y 

O* 


Brief filed by taxpayer. 12/7/32 copy served. 
20. Reply brief filed by General Counsel. 


1933. 

Jan. 17. Motion to file supplemental brief filed by General 
Counsel. 1/17/33 granted. 

Aug. 22. Findings of fact and opinion rendered, John M. 

Sternhagen, Div. 10. Judgment will be entered 
for the respondent. 
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, com ? !r. 


1933. 

i 

Aug. 24. Judgment entered, Eugene Black, Div.j 15. 

26. Motion that decision be reviewed by (he Board 
filed by taxpayer. 

26. Order that proceedings be reviewed by the Board 
entered. 

Oct. 6. Order that report and determination of Aug. 22, 
1933 be affirmed entered. 

Xov. 24. Stipulation of venue tiled. 

24. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
24. Proof of service filed by taxpaver. 

1934. 

Jan. 8. Praecipe with proof of service thereon fijed. 

8. Agreed statement of evidence lodged. 

9. Agreed statement of evidence approved and or¬ 
dered filed. 


Aug. 

24. 

i i 

26. 

i t 

26. 

Oct. 

6. 

Xov. 

24. 

4 i 

24. 

i i 

24. 


< i 


4 & 5 Docket No. 67231. 

j 

Edmund R. Halsey, Petitioner, 

v. 

I 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Fred Van Dolsen, Esq. 

For Comm’r.: Geo. D. Brabson, Esq. 

Docket Entries. 


Aug. 1. Petition received and filed. Taxpayer 'notified. 
(Fee paid.) 

“ 2. Copy of petition served on General Counsel. 

“ 23. Answer filed bv General Counsel. 

Sep. 16. Copy of answer served on taxpayer. ‘General 
Calenda r. 

Xov. 3. Hearing had before Mr. Sternhagen, Div. 10. 

Submitted on merits. On motion of respond¬ 
ent, deficiency notices received in evidence. 
Supplement to stipulation of facts rt*ad into 
record. Stipulation of facts filed. Briefs due 
Dec. 3, 1932. Replies Dec. 19, if any. j 
“ 16. Transcript of hearing of Xov. 3, 1932, fil<^d. 
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1032. 
Dec. 2. 

u •> 

• >. 

“ 20 . 
1933. 


Brief filed by General Counsel. 

Brief filed by taxpayer. 12/7/32 copy served. 
Reply ibricf filed by General Counsel. 


Jan. 17. Motion for leave to file supplemental brief filed 
by General Counsel. 1/17/33 granted. 

Aug. 22. Findings of fact and opinion rendered, J. M. 

Sternhagen, Div. 10. Judgment will be entered 
for the respondent. 

“ 24. Judgment entered, Mr. Black, Div. 15. 

“ 26. Motion that decision be reviewed bv the Board 

filed by taxpayer. 

“ 26. Order that proceeding be reviewed by the Board 

entered. 

Oct. 6. Order affirming report and determination pro¬ 
mulgated Aug. 22, 1933, entered. 

Nov. 24. Stipulation of venue filed. 

“ 24. Petition for review by Court of Appeals of I). C. 

with assignments of error filed by taxpayer. 

“ 24. Proof of service filed by taxpayer. 


1934. 


Jan. 


4 4 
4 4 


8. Pra'cipe with proof of service thereon filed by 
taxpayer. 

8. Agreed statement of evidence lodged. 

9. Agreed statement of evidence approved and or¬ 

dered filed. 


6 U. S. Board of Tax Appeals. Filed Dec. 11, 1930. 
United States Board of Tax Appeals. 

Docket No. 51246. 


Edmund R. Halsey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency bearing sym- 
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E. R. HALSEY VS. GUY T. HELVERING, COM'r. 

bols IT :AR :B-1-JFN-60D, dated October 16, 11930, and 
as a basis of his proceeding alleges as follows: j 

1. The petitioner is an individual with principal office 
at 79 Academy Street, Newark, New Jersey. 

2. The notice of deficiency (a copy of which it attached 
and marked Exhibit A) was mailed to the petitioner on Oc¬ 
tober 16, 1930. 

3. The taxes in controversy are individual incpme taxes 
for the calendar year 1927 and for approximateljy $471.62. 

4. The determination of tax set forth in the skid notice 
of deficiency is based upon the following error: j 


a. The Commissioner of Internal Revenue k as erro¬ 
neously increased the petitioner’s income bv the sum of 
$7,485.72 by reason of the fact that the Commissjioner has 
added to the petitioner's taxable income sai^l amount 
7 of nontaxable income received by the petitioner as 
an employee of the townships of Millburn and Maple¬ 
wood, New Jersey. ! 

5. The facts upon which the petitioner relies asjthe basis 
of this proceeding are as follows: 

a. During the year 1927, the petitioner was Township 
Engineer for the townships of Millburn and Mkplewood, 
New Jersey. As Township Engineer, he did seyeral en¬ 
gineering and surveying jobs for said townships.! 

b. During the year 1927, the petitioner received $7,485.72 
as compensation for his services as Township Engineer of 
said townships, which amount represents 5% of j the cost 
of all completed contracts, which contracts were 4PP r ° v ed 
by him and awarded by the respective townships. Said 
compensation of $7,485.72 was nontaxable income to the 
petitioner for income tax purposes. The Commissioner 
erroneously increased the petitioner’s income for jthe year 
1927 bv said amount. 

i 


t * iAV I VI V 1 V AA v V W A A A V/ AAV • ± V t W A VI 

bear the proceeding and determine the petitioner’s net in¬ 
come for the vear 1927 be reduced bv $7,485.72 and his 

* * 9 


Wherefore, the petitioner prays that this Board may 
he 

come 

tax liability for the year 1927 be redetermined accord- 
• * 

ingly. 

FRED VAN DOLSEN, j 
Attorney for Petitioner, Southern Building , 

Washingt on, D. C. 
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e. r. halsey vs. guy t. helvering, com’r. 

8 State of New Jersey, 

Count?/ of Essex, ss: 

Edmund R. Halsey, being duly sworn, says that he is the 
petitioner above named: that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements! contained therein, and that the facts stated 
are true, except as to those facts stated to be upon in¬ 
formation and belief, and those facts he believes to be true. 

I EDMUND R. HALSEY. 

Subscribed and sworn to before me this 14th day of No¬ 
vember, 1930. 

[Seal of Margaret F. White, Notary Public, New 

Jersey.] 

MARGARET F. WHITE, 

Notary Public. 


9 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 
IT :AR :B-1. JFN-60D. 


Oct. 10, 1930. 

Mr. Edmund R. Halsey, 

79 Academy Street, 

Newark, New Jersey. 

Sir: 

You are advised that the determination of your tax lia¬ 
bility for the year 1927 discloses a deficiency of $471.62, as 
shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixtv davs (not counting Sundav as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the; Commissioner of Internal Revenue, Wash- 


E. R. HALSEY VS. GUY T. HELVERING, COM R. 9 

ington, D. C., for the attention of TT:C:P-7. The sign¬ 
ing of this agreement will expedite the closing 6f your re¬ 
turn by permitting an early assessment of any! deficiency 
and preventing the accumulation of interest changes, since 
the interest period terminates thirty days after, filing the 
enclosed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is tiled, inter- 
est will accumulate to the date of assessment bf the de¬ 
ficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner , 
By J. C. WILMERI 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870* 


sl-1. 


Stalemenl. 


IT :AR:I>-1. JFN-60D. j 

In re: Mr. Edmund R. Halsey, 79 Academy Street, 

Newark, New Jersev. 

Tax Liability. I 


Yc.-u*. 

1927 


(\>nvH 
lax liability. 

$650.79 


Ta x 

iirovioiislv asst*sso<l. 


$179.17 


1 >(‘lic‘iency. 

$471.62 


Reference is made to the report of the internal revenue 
agent in charge, Newark, New Jersey, covering your tax lia¬ 
bility for the year 1927 and to your protests submitted 
under dates of June 10, 1929 and September 8, 1930. 

Careful consideration has been accorded your, protests 
in connection with the agent’s findings. The adjustments 
recommended by the agent, as the result of his investiga¬ 
tion, have been approved by this office. 

Your contention relative to the taxability of injcome re¬ 
ceived from the Townships of Millburn and Majplewood, 
New Jersey, cannot be conceded by this office. 

You are advised that the case of the Commissioner of In¬ 
ternal Revenue vs. W. J. Howard, referred to in your pro¬ 
test, was decided by the Supreme Court of the United States 
on December 9, 1929; the decision of the Supreme Court 

2—6151a ! 
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reversed the Circuit Court of Appeals decision. See also 
the decision rendered in the case of the Commissioner of 
Internal Revenue vs. David A. Reed, decided by the Su¬ 
preme Court of the United States on May 5, 1930. 

Your contention relative to the disallowance of deduc¬ 
tions claimed on vour return for the cost of automobiles and 
an office cabinet, purchased in 1927, cannot be conceded by 
this office. In this connection you are advised that the ex¬ 
amining officer has considered the purchases referred to 
above a further investment of capital and has allowed de¬ 
preciation on the additional investment in accordance with 
Articles 162 and 165 of Regulations 69. 


11 Net income reported on your return 
Add: 

1. Additional business income. 

2. Dividends disclosed . 


$11,823.55 

7,485.72 

50.51 


Deduct: 

3. Depreciation on rental property $225.00 

4. Additional allowance for taxes 

paid 482.43 


$19,359.78 


707.4 


o 
. > 


Adjusted net income $18,652.35 

Less: 

Dividends. $50.51 

Personal exemption and credit 
for dependent . 4,300.00 4,350.51 


Income subject to normal tax. $14,301.84 

Normal tax at l 1 -.*'/ on $4,000.00 $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $6,301.84 315.09 

Surtax on $18,652.35 166.09 

Total. $661.18 

Less: 

Earned income credit . 10.39 

Correct tax liability . $650.79 

Tax previously assessed . 179.17 

Deficiency . $471.62 
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Explanation of Changes. j 

i 

1. Represents income received from the Townships of 
Millbuni and Maplewood, New Jersey, which [was not re¬ 
ported on your return, and the disallowance ofia deduction 
representing amounts spent for the purchase cif new auto¬ 
mobiles and an office cabinet, together with depreciation 
allowed on the additional investment. 

The above adjustments disclose an increase iin business 

i 

income of $7,485.72 as shown under this item.j These ad¬ 
justments have been further explained in preceding para¬ 
graphs of this letter. 

12 2. Represents dividends received during the tax¬ 

able vear and not reported on vour return. 

3 and 4. Represents allowable deductions for deprecia¬ 
tion on rental property and taxes paid during the year that 
vou failed to claim on vour return. 

A copy of this letter has been mailed your l|egal repre¬ 
sentative, Mr. Fred L. Van Dolsen, Southern Building, 
Washington, D. C. j 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and re¬ 
mittance should then be made to him. 


13 [Stamp:] United States Board of Taxi Appeals. 

Filed Jan. 15, 1931. I 


United States Board of Tax Appeals. 


Docket No. 51246. 

I 

Edmund R. Halsey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

| 

A nsiver. 

l 

The Commissioner of Internal Revenue by his j attorney, 
C. M. (’barest. General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-mimed tax¬ 
payer admits and denies as follows: j 

i, 2 and 3. Admits the allegations of paragraphs 1, 2 and 
3 of the petition. 


i 

I 
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4. Denies the allegations of paragraph 4 of the petition, 
and further denies that the respondent erroneously de¬ 
termined the tax liability of the petitioner for the calendar 
vear 1927. 

5. (a) and (b). Denies any knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraphs 5 (a) and (b) of the petition, and therefore 
denies the same. 

6. Denies generally and specifically each and every al¬ 
legation of the petition not hereinbefore admitted or 
denied. 

Wherefore, it is praved that the appeal be denied. 
(Signed) ' C. M. CHAREST, 

General Counsel. 

Bureau of Internal Revenue. 

Of Counsel: 

HARTFORD ALLEN, 

Special At tome //, 

Bureau of Internal Revenue . 
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Filed Apr. 14, 1931. 


United States Board of Tax Appeals. 
Docket No. 56310. 


Edmund R. Halsey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Petition. 


The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
bearing symbols IT :A R : 1 >-1 :J FN-(iOI), dated February 


18, 1931, and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual residing at 87 Oakland 
Road, Maplewood, New Jersey. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
Februarv 18, 1931. 

3. The taxes in controversy are individual income taxes 
for the calendar year 1928 and for approximately $4,008.87. 
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4. The determination of tax set forth in the sai<ft notice of 
deficiency is based upon the following error: 

a. The Commissioner of Internal Revenue! has er¬ 
roneously increased the petitioner’s income by the sum of 
$29,916.52 by reason of the fact that the Commissioner has 
added to the petitioner’s taxable income said amount of 
nontaxable income received by the petitioner as!an officer 
and/or employee of the Townships of Millburn and Maple¬ 
wood, New Jersey. 

15 5. The facts upon which the petitioner relies as the 

basis of this proceeding are as follows: 

a. During the year 1928 and for several years prior 
thereto, the petitioner was Township Engineer for the 
Townships of Millburn and Maplewood, New Jersey. The 
duties of Township Engineer for the Township^ of Mill¬ 
burn and Maplewood, New Jersey are fixed by law}. The pe¬ 
titioner, as Township Engineer, was required to and did 
take an oath of office. The office of Township Engineer held 
by the petitioner was created by law, and the petitioner by 
his oath of office, was bound to faithfully perform the duties 
of his office to the respective townships. Among numerous 
other special duties, the petitioner, as Township Engineer, 
was authorized to and did keep in his custody ijmportant 
documents, papers, and maps, showing towns, stifeets, and 
sewerage systems of the respective Townships of j Millburn 
and Maplewood, New Jersey. Ilis work as Towrjship En¬ 
gineer was both permanent and continuous. 

b. During the year 1928 the petitioner received a net 
amount of $29,916.52, after paying current necessary ex¬ 
penses, as compensation for his services as Township 
Engineer of said townships. Said net compensation of 
$29,916.52 was nontaxable income to the petitioner for in¬ 
come tax purposes. The Commissioner erroneously in¬ 
creased the petitioner’s income for the year 1928 by said 

amount of $29,916.52. ! 


16 Wherefore, the petitioner prays that this Board 

may hear the proceeding, and determine that the peti¬ 
tioner’s net income for the year 1928 be reduced by) the sum 
of $29,916.52, and his tax liability for the year 1928 be re¬ 
determined accordingly. 


FRED VAN DOLSEN, ! 
Attorney for Petitioner , Shoreham Building , 

Washington D. C. 
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17 State of New Jersey, 

Comity of Essex, ss: 

Edmund R. Ilalscv, being dulv sworn, savs that lie is 
the petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

EDMUND R. HALSEY. 


Subscribed and sworn to before me this 24th day of 
March, 1931. 

|Seal of Margaret F. White, Notary Public, New 

Jersey. | 

MARGARET F. WHITE, 

Notary Public. 



Exhibit A. 


Treasury Department, Washington. 


Office of Commissioner of Internal Revenue 


Mr. Edmund R. Halsey, 

87 Oakland Road, 

Maplewood, New Jersey. 

Sir : 


Feb. 18, 1931. 


You are advised that the determination of your tax lia¬ 
bility for the year(s) 1928 discloses a deficiency of $4,008.87 
as shown in the statement attached. 


In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

• • 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing- 
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ton, D. 0., for the attention of IT:C:P-7. The feigning of 
this agreement will expedite the closing of yourireturn by 
])ermitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, sirice the in- 
terest period terminates thirtv davs after tiling thb enclosed 
agreement, or on the date assessment is made, whichever is 
earlier; whereas if no agreement is filed, interest will ac¬ 
cumulate to the date of assessment of the deficiency. 

Respectfully, j 

DAVID BURNElT, 

Commissioner, 
By J. C. WILMER, 

Deputy Commissioner. 


Enclosures; Statement, Form 882, Form 870. 


1 !) 


Statement . 


IT :AR :B-1. JFN-60D. 


In re: Mr. Edmund R. Halsey, 87 Oakland Road, Maple¬ 
wood. Xew Jersey. 


Tax Liability. 


Ye: i r. 

1928 


Tax liability, 

$4,601.52 


Tax asst*ss«»<l. 

$592.65 


008.87 


The report of the internal revenue agent in charge at 
Newark, Xew Jersey, dated Xovember 6, 1930, covering 
your tax liability for 1928, has been reviewed and Approved 
by this office. | 

In accordance with recommendations contained in the 
agent’s report of Xovember 6, 1930, the following adjust¬ 
ment has been made in vour 1928 income: 

- 

! 

Xet income reported on your return . . $17,647.27 

Add: * j 

1. Additional income disclosed 29,916.52 


Adjusted net income $4!7,563.79 
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Less: 

Personal exemption and credit for depend¬ 
ents 


3,900.00 


Income subject to normal tax $43,663.79 

Normal tax at 1 Va% on $4,000.00 $60.00 

Normal tax at 3% on $4,000.00 120.00 

Normal tax at 5 °/c on $35,663.79 1,783.19 

Surtax on $47,563.79 2,667.65 

Total $4,630.84 

Less: 

Earned income credit 29.32 


Correct tax liability 
Tax previously assessed 

Deficiencv 


$4,601.52 

592.65 

$4,008.87 


20 


Explanation of Change. 


1. Represents income received by you from the Town¬ 
ships of Maplewood and Millburn, New Jersey. This office 
holds that income received from the above referred to 
sources represents taxable income, and does not come within 
the meaning of article 643 of Regulations 74. 

Due to the fact that the statute of limitations will pres- 

entlv bar anv assessment of additional tax against vou for 

the vear 192S, the Bureau will be unable to afford vou 
• * 

an opportunity under the provisions of article 1211 of Regu¬ 
lations 69 and/or article 451 of Regulations 74 to discuss 
your case before mailing formal notice of its determination 
as provided by section 274(a) of the Revenue Act of 1926 
and/or section 272(a) of the Revenue Act of 1928. It is, 
therefore, necessary at this time to issue this formal notice 
of deficiency. 
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21 [Stamp:] United States Board of Taxi Appeals. 

Filed Am* 1 . 29, 1931. I 

" i 

i 

United States Board of Tax Appeals, j 
Docket No. 56310. 

I 

Edmund R. Halsey, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent 


A nsiver. 


The Commissioner of Internal Revenue by his jattorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition in the above-entitled appeal 
admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 
and 3 of the petition. 

4. Denies the allegations of paragraph 4 of the petition, 
and further denies that the respondent erroneously deter¬ 
mined the tax liability of the petitioner for the |calendar 
vear 1928. 


5. (a) and (b). Denies any knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph.* 5 (a) and (b) of the petition, and therefore 
denies the same. 

6. Denies generally and specifically each and every al¬ 
legation of the petition not hereinbefore admitted o^ denied. 

Wherefore, it is prayed that the appeal be denied. 

(Signed) * C. M. CHAREST, j 

General Counsel, 
Bureau of Internal Revenue. 

Of counsel: 

HARTFORD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue. 

A /tm 8-28-31. 


3—6151a 
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22 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 8, 1932. 

United States Board of Tax Appeals. 

Docket Xo. 61217. 

Edmund R. Halsey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

/V /it mu. 


The above-named petitioner hereby petitions for a rede¬ 
termination of the deficienev set forth bv the Commissioner 

* % 

of Internal Revenue in his notice of deficiency bearing 
symbols IT :AR :B-2 :MEK-60D, dated November 12, 1931, 
and as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual residing at ST Oakland 
Road, Maplewood, New Jersey. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
November 12,1931. 

3. The taxes in controversv are federal income taxes for 
the calendar year 1929 and for approximately $327.09. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

a. The Commissioner of Internal Revenue has er¬ 
roneously increased the petitioner’s income by the sum of 
$9,838.26 for tin* Year 1929, bv reason of the fact that the 
Commissioner has added to the petitioner’s taxable income 
$9,838.26 of nontaxable income received by the petitioner as 
an officer and/or employee of the Townships of Mill- 
23 burn and Maplewood, New Jersey. 

5. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

a. During the year 1929 and for several years prior 
thereto, the petitioner was Township Engineer for the 
Townships of Millburn and Maplewood, New Jersey. The 
duties of Township Engineer for the Townships of Millburn 
and Maplewood,; New Jersey are fixed by law. The peti¬ 
tioner, as Township Engineer, was required to and did take 
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an oath of office. The office of Township Engineer held by 
the petitioner was created by law, and the petitioner by his 
oath of office, was bound to faithfully perform thp duties of 
his office to the respective townships. Among j numerous 
other special duties, the petitioner, as Township|Engineer, 
was authorized to and did keep in his custody jimportant. 
documents, papers, and maps, showing towns, streets, and 
sewerage systems of the respective Townships of Millburn 
and Maplewood, New Jersey. His work as Township En¬ 
gineer was both permanent and continuous. 

b. During the year 1929 the petitioner received $9,838.26 
as compensation for his services as Township Engineer of 
the Townships of Millburn and Maplewood, New Jersey. 
Said compensation was nontaxable income to the petitioner 
for income tax purposes. The Commissioner erroneously 
increased the petitioner’s income for the year 1929 by said 
amount of $9,838.26. j 

24 Wherefore,, the petitioner prays that this Board 

may hear the proceeding and determine thajt the peti¬ 
tioner's net income for the year 1929 be reduced by the sum 
of $9,838.26, and his tax liability for the year 192^ be rede¬ 
termined accordinglv. 

FRED VAN DOLSEN, j 
Attorney for Petitioner , Shoreham Building, 

Washington, D. C. 

23 State of New Jersey, I 

Cmmt>i of Essex, ss: 

' * I 

Edmund R. Halscv, being dulv sworn, says that die is the 
petitioner above named; that he has read the foregoing pe¬ 
tition, or had the same read to him, and is familiarj with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts lie believes to be true, j 

EDMUND R. HALSEY. 


Subscribed and sworn to before me this 31st] day of 
December, 1931. j 

i 

[Seal of Margaret F. White, Notary Public, New 

Jersev. ] 

MARGARET F. WHITE, 

Notary Public. 
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Exhibit A. 


Treasury Department, Washington, 
Office of Commissioner of Internal Revenue. 


Nov. 12, 1931. 

Mr. Edmund R. Halsev, 

87 Oakland Road, 

Maplewood, New Jersey. 

Sir : 

You are advised that the determination of vour tax liabil- 
itv for the vear(s) 1929 discloses a deliciencv of $327.99, as 
shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deliciencv mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re- 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficiency. 

* 

Respectfully, 

DAVID BURNET, 

Commissioner, 
Bv J. C. WILMER, 

Deputy Commissioner. 


Enclosures: Statement, Form 882, Form 870. 
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Statement. 

IT :AR :B-2. MEK-60D. 


i 

In ro: Mr. Edmund R. Halsey, 87 Oakland Road. Maple¬ 
wood, New Jersey. 


Tax Liability. 




T:i \ lit\. 

$681.63 


Tax assrssnl. 

$1 54.54 


1 H'lifU'iH'y. 

$527.09 


The report oi‘ tin* deputy collector, Newark, Njew Jersey, 
a copy of which was furnished you, is approved with the 
exception that the correct amount of earned income credit 


is $300.29 instead of $275.29. 


Ordinary net income reported on return 
Add: 

Fees received from townships 
Revised net income 


i $13,800.94 

i 

9,838.26 
i$23,639.20 


Dividends 

Personal exemption 


$150.00 

3,900.00 


Balance subject to normal tax 


4,050.00 





Normal tax at Vn c / ( (m $1/100.00 
Normal tax at 2% on $4,000.00 
Normal tax at 4 % <>n $11,589.20 
Surtax on $23,630.20 


$ 20.00 

80.00 

463.57 

418.35 


Total tax 
Less : 

Credit of 25% for earned income 

Total tax assessable 
Tax previously assessed 


$981.92 

300.29 


I $681.63 
154.54 


Additional tax assessed 


$527.09 
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28 Computation of Earned Income Credit 

Earned net income 
Less: 

Personal exemption 

Normal tax at VL’% on $4,000.00 
Normal tax at 2% on $4,000.00 
Normal tax at 4% on $14,922.57 
Surtax on $20,822.57 

Total 

Limited to 25% of items 44 

45 

40 

31 


: 22.57 


3,900.00 


$22,922.57 

$20.00 

80.00 

596.90 

037.58 


$1,334.48 

$20.00 

80.00 

403.57 

037.58 


25%) $1,201.15 

$300.29 

You did not include fees in the amount of $9,838.20 which 
were received from the Townships of Millburn and Maple¬ 
wood, article 043, Regulations 74. 

A conference was held with your representative in this 
office on October 23, 1931. A similar issue for the years 
1927 and 1928: is now before the United States Board of 
Tax Appeals. I The former action of the Unit is, therefore, 

sustained and sixtv-dav letter issued at this time. 

• • 

29 [Stamp:! United States Board of Tax Appeals. 

Filed Feb. 1, 1932. 

[Stamp:] Received Feb. 1, 1932. U. S. Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 01217. 

Edmund R. IIalsey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue bv his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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onue, for answer to the petition of the above-named tax- 
payer admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 
and 3 of the petition. 

4 a. Denies the allegations of paragraph 4a of j the peti¬ 
tion, and further denies that in the determination of the 
petitioner’s tax liability for the calendar year 1929 the re¬ 
spondent erred in the manner alleged. 

5 a. and b. Denies any knowledge or information! sufficient 
to form a belief as to the truth of the allegation^ of para¬ 
graphs 5 a. and b. of the petition, and therefore denies the 
same. 

(5. Denies generally and specifically each and jevery al¬ 
legation of the petition not hereinbefore admitted Or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 

anv additional amount which mav arise from the correction 
* * i 

of anv error or errors that may have been committed bv the 

Commissioner. Claim is hereby asserted for the jncreased 

defieiencv, if anv, resulting from such redetermindtion. 

(Signed)* * C. M. CHAREST, ] 

General Counsel, 

Bureau of Internal Revenue. 

()f t Vnmsel: 

HARTFORD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue. 

i 

! 

30 U. S. Board of Tax Appeals. Filed Aug. 1, 1932. 

l 
! 

United States Board of Tax Appeals. 

Docket No. 67231. j 

Edmund R. Halsey, Petitioner, 


Commissioner of Internal Revenue, Respondjent. 

Petition. \ 

The above-named petitioner hereby petitions f!or a re- 
determination of the defieiencv set forth bv the bommis- 
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sioner of Internal Revenue in his notice of deficiency bear¬ 
ing symbols IT :AR :B-I :ARH-00D, dated June 3, 1932, and 
as a basis of his proceeding alleges as follows: 

1. The petitioner is an individual residing at 87 Oakland 
Road, Maplewood, New Jersey. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
June 3, 1932. 

3. The taxes in controversv are Federal Income taxes for 
the calendar year 1930 and for approximately $138.53. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 


A. The Commissioner of Internal Revenue has errone¬ 
ously increased the petitioner's income by the sum of $7,- 
411.90 for the vear 1930 bv reason of the fact that the Com- 
missioner has added to th<* petitioner's taxable income 
$7,411.90 of nontaxable income, received by the petitioner 
as an officer and r or employee of the Township of Maple¬ 
wood, New Jersey. 

31 f>. The facts upon which the petitioner relies as the 

basis of this proceeding an* as follows: 


a. For approximately twenty-five years prior to 1930, the 
petitioner was Township Engineer for the Township of 
Maplewood. New Jersey. The duties of Township Engi¬ 
neer for the Township of Maplewood, New Jersey are fixed 
by law. The petitioner, as Township Engineer, was re¬ 
quired to and did take an oath of office. The office of Town¬ 
ship Engineer held by the petitioner was created by law, 
and the petitioner by his oath of office, was bound to faith¬ 
fully perform the duties of his office. Among numerous 
other special duties, the petitioner, as Township Engineer, 
was authorized to and did keep in his custody important 
documents, papers, and maps, showing towns, streets, and 
sewerage systems of the Township of Maplewood, New Jer¬ 
sey. His work as Township Engineer was both permanent 
and continuous. 


b. During the year 1930, the petitioner received from the 
Township of Maplewood, New Jersey the sum of $7,411.90 
which was compensation paid to him for his services as 
Township Engineer of the Township of Maplewood, New 
Jersey. Said compensation was nontaxable income to the 
petitioner for income tax purposes. The Commissioner 
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i 

i 

erroneously increased the petitioner’s income for the year 
1930 by said amount of $7,411.90. j 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and determine that the petitioner’s 

32 net income for the year 1930 be reduced by the sum 
of $7,411.90, and his tax liability for the year 1930 

be redetermined accordingly. 

FRED VAN DOLSEN, 

Attorney for Petitioner, 

Sh or eh am Building, Washington, D. C. 

j 

33 State of New Jersey, ! 

('nuuty of Essex, ss: 

Edmund R. Halsey, being duly sworn, says thalt he is the 
petitioner above named; that he has read the j foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the ficts stated 
are true, except as to those fact stated to be upoiji informa¬ 
tion and belief, and those facts he believes to be true. 

EDMUND R. HALSEY. 


Subscribed and sworn to before me this 14th dtiv of Julv, 
1932. I 

[Seal of Thelma Royce, Notary Public, Ne\V Jersey.] 

THELMA ROY<pE, 
Notary Public, N. J. 

34 Exhibit A. 

I 

i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

June jl, 1932. 

Mr. Edmund R. Halsey, 

87 Oakland Road, 

Maplewood, New Jersey. 

Sir: j 

You are advised that the determination of youi- tax lia¬ 
bility for tin* year(s) 1930 discloses a deficiency of $138.53, 

as shown in the statement attached. i 

l 

4—6151a 
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Iii accordance with section 272 of the Revenue Act of 
192S, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, I). (’., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 
Respect full v, 

DAVID BURNET, 

Commissioner , 
BvJ. 0. WILMKR, 

Deputy Com missloner. 

Enclosures: Statement, Form 882, Form 870. 
of) Statement. 

IT :AR :B-1. ARII-60D. 

In re: Mr. Edmund R. Halsey, 87 Oakland Road, Maple¬ 
wood, New Jersey. 

Tax Liability. 

Ymr. Tax Ii:i)>i 1 itv. Tax assossrU. IMicioncy. 

1930 $147.74 $9.21 $138.53 

The report of the examining officer, a copy of which was 
furnished you under date of December 26, 1931, has been 
reviewed and approved by this office as submitted. 

A computation of your tax liability as adjusted follows: 

Net income reported on return . $ 4,823.99 

Add: 

Fees for special services to the township 
of Maplewood . 7,411.90 

Adjusted net income . $12,235.89 
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Less: 

Dividends . 105.00 

Personal exemption and credit for 
dependents . 3,900.00 


4,005.00 


Balance subject to normal tax.|$ 8,230.89 

I 

Normal tax at 1 V' 2 % on $4,000.00 . $ 60.00 

Normal tax at 3% on $4,000.00 . 120.00 

Normal tax at 5% on $230.89 . j . 11.55 

Surtax on $12,235.89 . 22.36 

Total .. $ 231.91 


36 Less: 

Earned income credit 

'Fax liability 

Previously assessed . 


66.17 

$147.74 

9.21 


Deficiency .. j. $138.53 

In a communication from this office dated May 6, 1932, 
you were requested to advise this office within!ten days 
whether you desire to file a protest against the 'proposed 
adjustment of your tax liability for 1930 or whether you 
would waive your right to file a petition with tl^e United 
States Board of Tax Appeals under section 272 of the Rev¬ 
enue Act of 1928. 

Since no reply has been received from you this! letter of 
final determination is being issued. 

37 [Stamp:] Received Aug. 23, 1932. l\ S. Board of 

Tax Appeals. j 

| Stamp: | United States Board of Tax Appeals. Filed 

Aus'. 23, 1932. ! 

United States Board of Tax Appeals, j 

l 

Docket No. 67231. j 

Edmund R. Halsey, Petitioner, 

vs. | 

( ’ommissioner of Internal Revenue, Respondent. 

i 

Answer. 

I 

The Commissioner of Internal Revenue by his Attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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cum;, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 and 
3 of the petition. 

4 A. Denies the allegations of paragraph 4 A of the peti¬ 
tion, and further denies that in the determination of the tax 
liability of the petitioner for the calendar year 1930, the 
respondent erred in the manner alleged. 

5 a and b. Denies any knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graphs 5 a and b of the petition, and therefore denies the 
same. 

6. Denies generally and specifically each and every alle¬ 
gation of the petition not hereinbefore admitted or denied. 

Wherefore, it is prayed that the appeal be denied. 

(Signed) * C. M. ('RAREST. 

i General Counsel. 

Bureau of Internal Reveniu\ 

Of Counsel: 

HARTFORD ALLEN, 

Special Attorney. 

Bureau of Internal Reroute. 


38 


Tinted States Board of Tax Appeals 


Docket Nos. 51246, 56310, 61217, 67231 
Edmund R. IIalsky, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

i 

A municipal engineer who receives from the municipality a 
small annual retainer and also fees amounting to five 
percent of the contract cost of construction projects, 
held not immune from Federal income tax in respect of 
such percentage amount, since from the evidence it can 
not be determined whether the projects or the peti¬ 
tioner’s functions and services in respect thereof were 
governmental in character. 


Fred Van Dolsen, Esq., for the petitioner. 
George D. Brabson, Esq., for the respondent. 
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Respondent determined the following deficiencies in peti¬ 
tioner’s income taxes: 


1927 

1928 

1929 

1930 


$47] 1.62 
4,008.87 
5‘^7.09 
138.53 


Petitioner contends that lie was an officer or employee of 
state governmental agencies during the taxable years and 
that respondent improperly added to his reported income 
fees received from two municipalities for engineering serv¬ 
ices rendered to them. 


Findings of Fact. 


Petitioner, a resident of Newark, New Jersey, is engaged 
in the general practice of civil engineering. In }927, 1928 
and 1929 he was appointed township engineer for Millburn 
and Maplewood, New Jersey, by their respective! township 
committees, and in 1930 was appointed for the tojvnship of 
Maplewood alone. The appointments were for i term of 
one year. The committees, consisting of members elected 
by the townships, are empowered by section 5, page 5571, 
Compiled Statutes of New Jersey, to employ or kppoint a 
township engineer, who by section 7 is required to 
39 take an oath of office. By virtue of section 32, 
authorizing the committee 4 ‘to fix the annijal salary 
or compensation to be paid to each person elected or ap¬ 
pointed to any township office,” the committees ofj Millburn 
and Maplewood passed ordinances providing: 


* * * that the Township Engineer shall receive a re¬ 

tainer of $200 per annum and such other fees for special 
services as the Township Committee may from tinle to time 
order paid. 

| 

After his appointments, petitioner took the prescribed 
oath, and during the taxable Years received annbally the 
$200 retainer and also tlie following fees, representing 5 
percent of the amount of all contracts for public iimprove- 
ments which were awarded: 


1927 . $7,485! 72 

1928 . 29,916,52 

1929 . 9,838.26 

1930 . 7,411.90 
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enue, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 and 
3 of the petition. 

4 A. Denies the allegations of paragraph 4 A of the peti¬ 
tion, and further denies that in the determination of the tax 
liability of the,petitioner for the calendar year 1930, the 
respondent erred in the manner alleged. 

5 a and b. Denies any knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graphs 5 a and b of the petition, and therefore denies the 
same. 

6. Denies generally and specifically each and every alle¬ 
gation of the petition not hereinbefore admitted or denied. 

Wherefore, it is prayed that the appeal be denied. 

(Signed) * C. M. (11A REST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

HARTFORD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue. 
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t inted States Board of Tax Appeals. 
Docket Nos. 51246, 56310, 61217, 67231. 


Edmund R. Halsey, Petitioner, 

v. 

Commissioner ok Internal Revenue, Respondent. 

A municipal engineer who receives from the municipality a 
small annual retainer and also fees amounting to five 
percent of the contract cost of construction projects, 
held not immune from Federal income tax in respect of 
such percentage amount, since from the evidence it can 
not be determined whether the projects or the peti¬ 
tioner's functions and services in respect thereof were 
governmental in character. 

Fred Van Dolsen, Esq., for the petitioner. 

George D. Brabson, Esq., for the respondent. 
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Respondent determined the following deficiencies in peti¬ 
tioner’s income taxes: 

i 

i 

1927 . $471.62 

1928 4,008.87 

1929 . 5^7.09 

1930 . 138.53 

| 

Petitioner contends that he was an officer or employee of 
state governmental agencies during the taxable ^ears and 
that respondent improperly added to his reported income 
fees received from two municipalities for engineering serv¬ 
ices rendered to them. 


Findings of Fact . 

Petitioner, a resident of Newark, New Jersey, is engaged 
in the general practice of civil engineering. In 1927, 1928 
and 1929 ho was appointed township engineer for Millburn 
and Maplewood, New Jersey, by their respective! township 
committees, and in 19JO was appointed for the tojvnship of 
Maplewood alone. The appointments were for $ term of 
one year. The committees, consisting of members elected 
by the townships, are empowered by section 5, p|age 5571, 
Compiled Statutes of New Jersey, to employ or Appoint a 
township engineer, who by section 7 is required to 
59 take an oath of office. By virtue of section 32, 
authorizing the committee “to fix the amnial salary 
or compensation to be paid to each person elected or ap¬ 
pointed to any township office,” the committees of! Millburn 
and Maplewood passed ordinances providing: 

I 

* * * that the Township Engineer shall receive a re¬ 

tainer of $200 per annum and such other fees fdr special 
services as the Township Committee may from tinje to time 
order paid. 


After his appointments, petitioner took the prescribed 
oath, and during the taxable vears received annually the 
$200 retainer and also the following fees, representing 5 
percent of the amount of all contracts for public Improve¬ 
ments which were awarded: 


1927 . $7,485172 

1928 . 29,916.52 

1929 . 9,838.26 

1930 . 7,411.90 
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As township engineer, petitioner was required to advise the 
committees on all engineering matters pertaining to the 
townships, to keep in his custody all important documents, 
papers, maps, etc., showing towns, streets, roads, alleys, 
sewerage, and water and light systems. As changes were 
made in them, ho was required to correct maps or, if neces¬ 
sary, to make new ones. On contemplated or proposed 
changes in streets, alleys, sew-age systems, etc., he advised 
the committees, and prepared plans and specifications for 
proposed projects. He maintained offices in Newark, New 
Jersey, at his own expense, and employed a staff of assist¬ 
ants who rendered services in connection with his public 
engineering duties as well as his private contracts. At the 
end of each year he allocated these expenses between public 
and private work. 

In determining petitioner’s income tax liability for the 
years 19*27 to 1930, inclusive, the Commissioner included in 
gross income the fees representing 5 percent of the amount 
of his construction contracts for the townships. 


() pin inn. 


Sternhagen : 


The petitioner invokes the Constitution for immunity 
from the proposed tax liability on the ground that the in¬ 
come derived by him, representing 5 percent of the cost of 
engineering projects of the townships, was the compensa¬ 
tion of a public officer or employee of a state or municipal 
government which the Federal Government is prohibited 
from taxing, since such a tax would have the effect of inter¬ 
ference with the performance of the functions of the state. 
We mav assume without discussion, and without deciding, 
that the petitioner was an officer or employee of 
40 a municipal subdivision of the state, and assume 
further that the percentage form of his compensa¬ 
tion makes his case no weaker than if he received a fixed 
statutory salary. Cf. Metcalf (0 Eddy v. Mitchell, 269 U. S. 
314. There is still, however, a lack of sufficient evidence to 
establish, as the petitioner must, in order to overcome the 
presumption that respondent's determination is factually 
correct, that the services and functions petitioner per¬ 
formed were entirely governmental in character and were 
to no extent proprietary. Flint v. Stone Tracy Co., 2S0 Y. S. 
107; South Carolina v. United States, 199 U. S. 437: Blair v. 
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Byers, 35 Fed. (2d) 326; T. P. Wittschen, 25 B.j T. A. 46; 
Leland Powers, Executor, 26 B. T. A. 1381; C. S. Denman , 
27 B T. A. 256. The facts were stipulated, and give no op¬ 
portunity for inquiry, it appears not only that petitioner’s 
compensation was derived from projects which were more 
or less or perhaps entirely connected with the furnishing 
of water and light, but by the use in the stipulation of an 
undetined “etc.” it is made impossible to say wl^at the na¬ 
ture and extent of his other services may be. 

The factors which indicate and those which delimit the 
Constitutional immunity have never been easy!to apply. 
The exemption of the individual is only derivative and 
incidental to the state’s right to freedom from Federal in¬ 
terference with its sovereign activities. Manifestly the 
individual is not to be given the exemption upon a record 
which leaves it doubtful what services he performed, 
whether they pertained to the state’s sovereign jfunctions, 
and whether the tax would amount to an interference with 
their exercise. Willeuts v. Bunn , 282 U. S. 216; fy’Gorman 
(0 Youiif/ v. Hartford Insurance ('<>., 282 U. S. 2511. 
Judgment will be entered for the respondent. j 

41 United States Board of Tax Appeals, Washington. 

Docket Nos. 51246, 56310, 61217, 67231. ! 

Edmund K. Halsey, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

In accordance with the Board’s report, promulgated 
August 22, 1933, it is j 

Ordered, adjudged and decided that there are deficiencies 
in income tax of $471.62 for 1927, $4,008.87 ior 1928, 

$527.09 for 1929, and $138.53 for 1930. j 

Enter. 

| Seal U. S. Board of Tax Appeals. | j 


(Signed) 

Entered Aug. 24, 1933. 


EUGENE BLACjK, 

Member. 
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42 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 24, 1933. 


United States Board of Tax Appeals. 


Docket 


Xos. 51246, 56310, 61217, and 67231. 


Edmund K. Halsey, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Stipulation . 


The Commissioner of Internal Revenue and the above 
named petitioner, by their respective attorneys, hereby 
stipulate that the decision of the U. S. Board of Tax Ap¬ 
peals in the entitled causes may be reviewed by the Court 
of Appeals of the District of Columbia as provided for in 
subsection (d), Section 1002, Revenue Act of 1926. 

SEW ALL KEY, 

Attorney for Respondent . 

FRED VAX DOLSEX, 

At to nicy for Petitioner , 

815 Fifteenth Street , N. IF., 

Washington , I). C. 

43 U. S. Board of Tax Appeals. Filed Nov. 24, 1933. 
In the Court of Appeals of the District of Columbia. 
Docket Xos. 51246, 56310, 61217, and 67231. 


Edmund R. Halsey, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent 

on Review. 

Petition of Edmund R. Halsey for Review by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Hoard of Tax Appeals. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Mr. Edmund R. Halsey, petitioner in these causes, by 
Fred Van Dolsen, counsel, hereby tiles his petition for a 
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review by the Court of Appeals of the District ojf Columbia 
of the decision and order of the United States Board of 
Tax Appeals, rendered on the twenty-fourth dayj of August, 
1933, 28 B. T. A., No. 162, determining deficiences in the 
petitioner’s federal income taxes for the calendar years 
1927, 1928, 1929, and 1930, in the respective Amounts of 
$471.62, $4,008.87, $527.09, and $138.53, and ljespectfully 
shows to this Honorable Court as follows: 


u | 

Statement of the Nature of the Controversy. 

The said petitioner filed four petitions with the United 
States Board of Tax Appeals, Docket Numbers 51246, 
56310, 61217, and 67231, in which the petitioner! requested 
redetermination of his liability for federal indome taxes 
for the respective years 1927, 1928, 1929, and 1930. 
44 Identically the same question was involved in each 
petition. Each petition covered a separate year. 
Upon motion of the petitioner’s counsel, all four causes 
were consolidated. 

The controversy involves the proper determination of the 
petitioner’s liability for federal income taxes for the cal¬ 
endar vears 1927, 1928, 1929, and 1930. 

The only question is whether the petitioner, |as Town¬ 
ship Engineer of the Townships of Millburn ajid Maple¬ 
wood, County of Essex, State of New Jersey, was an officer 
and/or employee of a political subdivision of a St^ite and/or 
whether the compensation received by the petitioner during 
the years 1927, 1928, 1929, and 1930 from said respective 
townships for his services as Township Engineer of said 
townships was subject to federal income tax tinder the 
Revenue Acts of 1926 and 1928, or was immune from such 
taxes under the Constitution of the I nited States. 

All of the facts were stipulated and agreed upon by 
counsel for both parties. The stipulation of factsj was read 
into the record, and no additional evidence was introduced 
by either party. 

At the beginning of each of the years 1927, |1928, and 
1929, the petitioner was duly and regularly appointed to 
the office of Township Engineer of the Townships of Mill- 

burn and Maplewood, County of Essex, State of |New Jer- 

■ 

5—6151u i 
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sey, and his term of office was for the period of one 
45 year. At the beginning of the year 1930, the peti¬ 
tioner was appointed to tho office of Township En¬ 
gineer of only the Township of Maplewood. Each of said 
years the petitioner was appointed as Township Engineer 
by the respective Township Committees of said respective 
Townships of Millburn and Maplewood. Under the laws 
of the State of New Jersey, the members of the Township 
Committee of each township are duly elected at regular 
elections held by the respective townships. The Township 
Committees are empowered by Section 5, Page 5571, Com¬ 
piled Statutes of New Jersv, to appoint a Township En¬ 
gineer, who by Section 7, Page 5571, is required to take 
a regular prescribed oath of office. The petitioner as 
Township Engineer of said Townships of Millburn and 
Maplewood took said regular prescribed oath of office each 
year in question. 

As Township Engineer of said townships, the petitioner 
was required to advise the respective Township Commit¬ 
tees of said Townships of Millburn and Maplewood with 
reference to all engineering matters pertaining to said town¬ 
ships; he was authorized and required to keep in his cus¬ 
tody all important documents, papers, maps, etc. showing 
towns, streets, roads, alleys, sewerage systems, and water 
and light systems of said respective townships. As changes 
were made in them, he was required to correct the maps 
accordingly, and if necessary make new maps showing said 
changes. As Township Engineer, he advised with said re¬ 
spective Township Committees as to proposed changes to 
he made or contemplated with respect to the streets, 
4G allovs, sewerage svstems, and anv other engineer- 
ing project pertaining to said respective townships: 
lie prepared plans and specifications for all proposed proj¬ 
ects. Exhibit I> attached to the Stipulation of Facts shows 
that he, as Township Engineer, signed advertisements ad¬ 
vertising for bids on proposed projects and public improve¬ 
ments. 

Bv virtue of Section 32, page 5585, of the Compiled Stat¬ 
utes of the State of New Jersey authorizing Township 
('ommittees “to fix the annual salary or compensation to be 
paid to each person elected or appointed to any township 
office''', the Township Committees of said Townships of 
Millburn and Maplewood passed ordinances providing: 
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that the Township Engineer shall receive a re¬ 
tainer of $200.00 per annum and such other fees Ifor special 
services as the Township Committee may from time to 
time order paid. 

Under the provisions of the foregoing section! of the or¬ 
dinances of said Townships of Millburn and Maplewood, 
the petitioner received as compensation for his services as 
Township Engineer from each of said Townships of Mill- 
burn and Maplewood a retainer of $200.00 per| year plus 
five pei* cent of the amount of all contracts for; all public 
improvements which were awarded by the respective town¬ 
ships. Excluding said $200.00 per annum, the j petitioner 
received as compensation for his services as Township En¬ 
gineer from both townships for the years in question the 
following amounts in accordance with the provisions of 
said ordinances: 


47 

1029 . 
1920 . 


1927 . 

1928 . 


1 $7,485.72 
I 29,916.52 
9,838.26 
7,411.90 


The Commissioner of Internal Revenue treated; said com¬ 
pensation as taxable income to the petitioner, and!increased 
the petitioner’s taxable income by $7,485.72 $29,916.52, 
$9,838.26, and $7,411.90 for the years 1927, 1928,11929, and 
1950, respectivelv. The said determined deficiencies in the 
petitioner's federal income taxes for the calendar years 
1927, 1928, 1929, and 1930, in the respective amounts of 
$471.62, $4,008.87, $527.09, and $138.55, are due tjo said in¬ 
creases in taxable income for said respective years. Said 
determination of deficiencies in taxes was approved by the 
United States Board of Tax Appeals. 


II. 


Designation of Court of Berinv. 

! 

Said petitioner is an individual and was and |is an in¬ 
habitant of the State of New Jersey. 

It has been stipulated and agreed in writing bejween the 
said petitioner and the said Commissioner of Internal Reve¬ 
nue, the respondent herein, by their respective Attorneys, 


I 
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that the decision of the United States Board of Tax Ap¬ 
peals may be reviewed by the Court of Appeals of the 
District of Columbia, as provided for in subsection (d), Sec¬ 
tion 102 of the Revenue Act of 1926. 

48 The said petitioner, being aggrieved by the afore¬ 
said findings, decision, and order of the Board, de¬ 
sires that the same be reviewed by the Court of Appeals 
of the District of Columbia. 


III. 


Assif/iiwntfs of Error. 

The petitioner alleges that in the record and proceedings 
before the United States Board of Tax Appeals and in 
the decision and order of redetermination entered by said 
Board, manifest error occurred to his prejudice, and the 
petitioner assigns as errors the following acts and omis¬ 
sions of the United States Board of Tax Appeals upon 
which he relies to reverse the said decision and order of 
redetermination: 

(1) The United States Board of Tax Appeals erred in 
failing to find that the petitioner, as Township Engineer 
of said respective Townships of Millburn and Maplewood, 
was an officer and/or employee of a political subdivision 
of a State. 

(2) The United States Board of Tax Appeals erred in 
failing to find that the compensation, received by the pe¬ 
titioner during the years 1927, 1928, 1929, and 1930, for 
his services as Township Engineer of said respective town¬ 
ships, was exempt or immune under the Constitution of the 
United States from federal income tax. 

(3) The United States Board of Tax Appeals erred in 
failing to find that the compensation in the amounts of 

$7,485.72, $29,916.52, $9,838.26, and $7,411.90, re- 
49 ceived by the petitioner during tlie respective years 
1927, 1928, 1929, and 1930, for his services as Town¬ 
ship Engineer of said two townships, was not taxable in¬ 
come and was not subject to federal income tax under the 
Revenue Acts of 1926 and 1928. 

(4) The United States Board of Tax Appeals erred in 
holding that there was a lack of sufficient evidence in the 
agreed Stipulation of Facts to establish that the services 
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and functions performed by the petitioner <jis Township 
Engineer were entirely Governmental in character. 

(5) The following sentence—“It appears hot only that 

petitioner’s compensation was derived from projects which 
were more or less or perhaps entirely connected with the 
furnishing of water and light, hut by the use in the stipu¬ 
lation of an undefined ‘etc*.’ it is made impossible to say 
what the nature and extent of his other services may be.”— 
which appears in the opinion of the Board is incorrect and 
erroneous; and it is not supported by the agreed Stipula¬ 
tion of Facts which stipulates that the compensation in 
question received by the petitioner as Township Engineer 
from each of said respective townships was ha retainer 
of $200.00 per year plus five per cent of the aijiount of all 
contracts for all public improvements which were 
awarded.” j 

(6) The United States Board of Tax Appeals erred in 
holding that the “etc.” in the agreed Stipulation of Facts 
made it impossible for the Board to determine'! the nature 
and extent of tin* petitioner’s services as Township En¬ 


gineer. 


50 (7) The last sentence of the Board’s I findings of 

fact is misleading and erroneous wherein! it uses the 
word “his” construction contracts. No construction con¬ 
tracts and no contracts for public improvements were ever 
awarded to the petitioner. | 

l 

(8) The United States Board of Tax Appeals erred in 
its conclusions of law. 

(9) The determination of ultimate facts by the United 

States Board of Tax Appeals is not reasonably 1 ;supported 
by the facts contained in the agreed Stipulationj of all the 
Facts. j 

(10) The United States Board of Tax Appeajs erred in 

determining that there are deficiencies in the petitioner’s 
Federal income taxes for the calendar years 1,927, 1928, 
1929, and 1920 in the amounts of $471.02, $4,008.87, $527.09, 
and $128.52, respectively, in lieu of a determination that 
there is no income tax due from the petitioner for any of 
the vears in controversy. ! 

Wherefore, your petitioner prays that the decision and 
order of redetermination of the United States Board of 
Tax Appeals in this manner be reviewed by this Ijlonorable 








e. r. -halsey vs. gly t. helvering, com r. 


Court of Appeals of the District of Columbia, and that a 
transcript of record be prepared in accordance with the law 
and rules of said Court and transmitted to the Clerk of said 
Court, and that appropriate action be taken to the end 
that the aforesaid errors complained of may be reviewed 
and corrected bv this Court and/or that this Court 
51 "rant such other and further relief as may to this 
Court appear proper in the premises. 

FRED VAX DOLSEX, 

Attorney for Petitioner. 

815 Fifteenth Street, N. IF., Washington , I) (\ 

District of Columbia, 

County of Wash inyton , 

Fred Van Poison, be in" first duly sworn, deposes and 
says, that he is the attorney for the petitioner named in 
the foregoing petition for review, and as such is duly au¬ 
thorized to verify the foregoing petition for review: that 
lie has read the said petition and is familiar with the state¬ 
ments contained therein: and that the statements made are 
true to the best of his knowledge, information, and belief. 

1 ‘ FRED VAX DOLSEX. 

Subscribed and sworn to before me this twentv-fourth 
dav of Xovember, 1933. 

[Seal of Katherine M. Grubb, Xotary Public, District 
of Columbia.] 

KATIIERIXE M. GRUBB, 

Notary Put/lie. 

5*2 U. S. Board of Tax Appeals. Filed Jan. 9, 1934. 

In the Court of Appeals of the District of Columbia. 

Docket Xos. 5124fi, 56310, 61217, 67231. 

Edmund R. Halsey, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

All four of the above entitled causes were consolidated 
and came on for hearing on the third day of Xovember, 
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1932 before the Honorable John M. SternhageiL Member 
of the United States Board of Tax Appeals, at Washington, 
I). C. Fred Van Dolsen appeared for tlie petitioner and 
C. M. ("barest, (ieneral Counsel, Bureau of Internal Reve¬ 
nue, appeared for the respondent. The following!is a state¬ 
ment of evidence submitted to the United States! Board of 
Tax Appeals in the above entitled causes, so jfar as is 
necessarv to the assignments of error as filed, reduced to 
narrative form. 

All of the facts were stipulated and agreed upon by coun¬ 
sel for both of the parties hereto. The agreed stipulation 
of facts together with two exhibits were spread! upon the 
record and no additional evidence was introduced by either 
party. 

53 Mr. Edmund R. Halsey, the petitioner herein, was 
a resident of the State of Xew Jersey during the 
years 1927, 1928, 1929, and 1930. The petitioner filed in¬ 
come tax returns for the years 1927, 1928, 1929 and 1930 
with the Collector of Internal Revenue at Newark, New 
Jersev. 

During the years 1927 to 1930, inclusive, the petitioner 
was engaged in the general practice of his profession as a 
civil engineer. He maintained his offices in Newark, New 
Jersey and employed his own assistants whosb services 
were rendered in connection with his public engineering 
duties as well as his private contracts. All expenses of his 
office were paid by the petitioner who allocated the cost 
thereof at the end of each year as between public) and pri¬ 
vate work. 

During the years 1927, 1928 and 1929, and for several 
years prior thereto, the petitioner was Township Engineer 
for the Townships of Millburn and Maplewood, County of 
Essex, State of New Jersey. During the year !1930, the 
petitioner was Township Engineer for only said '^Township 
of Maplewood. At the beginning of each of said tears, the 
petitioner was duly and regularly appointed to Haiti office 
of Township Engineer of said respective townships, and 
his term of office was for the period of one vea|r. Each 
year the petitioner was appointed as Township Engineer 
by the respective Township Committees of the Townships 
of Millburn and Maplewood, County of Essex, Statje of New 
Jersey. Under the laws of the State of New Jersey, the 
members of the Township Committee of each township are 
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duly elected at regular elections held by the respec- 
54 live townships. Under the laws of the State of New 
Jersey, the Township Committee has the right and 
power to appoint a Township Engineer; the Township En¬ 
gineer is required to take a regular prescribed oath of 
office. During each year in question, the petitioner as 
Township Engineer of said Townships of Millburn and 
Maplewood, County of Essex, State of New Jersey took said 
regular prescribed oath of office. 

By virtue of Section 52. page 5585, of the Compiled Stat¬ 
utes of the State of New Jersey authorizing Township Com¬ 
mittees “to fix the annual salary or compensation to be paid 
to each person elected or appointed to any township office," 
the Township Committees of said Townships of Millburn 
and Maplewood passed ordinances providing: 

that the Township Engineer shall receive a re¬ 
tainer of $200.00 per annum and such other fees for special 
services as the Township Committee may from time to time 
order paid. 


Under the provisions of the foregoing section of the or¬ 
dinances of said Townships of Millburn and Maplewood, 
the petitioner received as compensation for his services as 
Township Engineer from each of said Townships of Mill¬ 
burn and Maplewood a retainer of $200.00 per year plus 
five per cent of the amount of all contracts for all public 
improvements which were awarded by the respective town¬ 
ships. Excluding said $200.00 per annum, the petitioner 
received as compensation for his services as Township En¬ 
gineer from said Townships of Millburn and Maplewood, 
for the years in question, the following amounts in 
55 accordance with the provisions of said ordinances: 


1927 

1928 

1929 
1950 


$7,485.72 

29,916.52 

9,838.26 

7,411.90 


As Township Engineer of both the Townships of Millburn 
and Maplewood, County of Essex, State of New Jersey, the 
petitioner was required to advise the respective Township 
Committees of said respective Townships of Millburn and 
Maplewood with reference to all engineering matters per- 
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faining to said townships; lio was authorized an|d required 
to keep in his custody all important documents, papers, 
maps, etc. showing towns, streets, roads, alleys 1 , sewerage 
systems, and water and light systems of said jrespective 
townships. As changes were made in streets, Rileys, and 
the various sewerage and water and light systeijns, he was 
required to correct his maps accordingly, and, if jnecessarv, 
make new maps showing said changes. As Township En¬ 
gineer, he advised with said respective Township Com¬ 
mittee's as to proposed changes to be made or contemplated 
with respect to the streets, alleys, sewerage systems, etc. of 
said respective townships. The petitioner prepared plans 
and specifications for all proposed projects. As; Township 
Engineer of said respective Townships, the j petitioner 
signed advertisements advertising for bids on| proposed 
projects and public improvements, all for said ircspective 
Townships of Millburn and Maplewood, j 
bf> The petitioner contends that said compensation 

for said respective years was not taxable income, 
while the respondent contends that the same was taxable 
income to the petitioner. 

The foregoing is the substance of the material evidence 
adduced at the hearing of the said proceedings before the 
Tinted States Board of Tax Appeals, and the petitioner 
prays that the same be approved by the United States 
Board of Tax Appeals and made a part of the! record of 
this case. 

FRED VAX DOLSEN, ! 

Attorney for Petitioner. 

E. BARRETT PRETTYMAX, j 
(Intern! Ca unset, Bureau of Internal Revenue , 

Attorney for Respondent. 

Since both parties agree to this Statement of j Evidence, 
it is duly approved this 9th dav of Januarv, 19341 

J. M. STERXHAGEX, 

Member , Uniter1 States Board of Tax Appeals. 

Exhibit A. 


Office of Township Clerk 

The Township of Millburn, Essex County, Xo\j Jersey 

1, Milton R. Silance, Township Clerk of the Tojwnship of 
Millburn, in the Countv of Essex and State of Xow Jersey, 

G—(ilol a ! 
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do hereby certify, that the following annexed is a true copy 
or transcript from the Records in my office, relating to the: 

Section 5, Oiapter 169, New Jersey Laws of 1899, per¬ 
mits in addition to the officers to be elected in Townships, 
the Township Committee to appoint a Township Engineer 
who need not be a resident of the Township. 

Section 3 of Chapter 3 of the Revised Ordinances of the 
Township of Millburn in the County of Essex, provides 
that the Township Engineer shall receive a retainer of $200 
per annum and such other fees for special services as the 
Township Committee may from time to time order paid. 

In testimonv whereof, I have hereunto set me hand and 
• • 

the corporate seal of said Township of Millburn, on this 
9th dav of June A. I). 1932. 

MILTON R. SI LANCE, 

'Township Clerk. 

Exhibit 1». 


Township of Maplewood 


Proposals for the Construction of a Storm Sewer in 

Cedar Lane. 

Sealed proposals will be received by the Township Com¬ 
mittee of the Township of Maplewood, in the County of 
Essex, until 8 o’clock P. M., Daylight Saving Time, on 
July 5th, 1927, for the construction of a storm sewer in 
Cedar Lane from Ridgewood Road northwesterlv about 
600 feet 24 inch reinforced concrete pipe. 

The work includes the construction of approximately— 

600 feet 24 inch reinforced concrete pipe. 

5 Manholes. 

8 Catch Basins. 


A certified check for One Thousand Dollars ($1,000.00) 
will be required with each bid submitted, also a bond in 
the full amount of the contract for the faithful performance 
of the work and also as a guarantee of the work and ma¬ 
terials for a period of one year from the date of the final 
estimate. 

Plans and specifications can be seen at the office of Ed¬ 
mund R. Halsey, Township Engineer, 79 Academy Street, 
Newark, N. J. 
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All bids must be on forms supplied by the Township En¬ 
gineer. 

The Township Committee reserves the right |to reject 
any or all bids or to accept the one which in their judgment 
is for the best interest of the Township. 

By order of the Township Committee. 

JOIiX S. DkHART, Jr., 

Chairman Township Committee. 
EDWARD R. ARCULARIljs, 

Township] Clerk. 
EDMUND R, HALSEY, j 

Township Engineer. 

Maplewood News—June 24th & July 1st, 1927.! 

59 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 8, 1934. I 

In the Court of Appeals of the District of Columbia. 

Docket Nos. 51246, 56310, 61217, 67231. | 

i 

Edmund R. Halsey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Pr recipe. 

To the Clerk of the United States Board of Tax jcVppeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, with reference to petition for review 
heretofore tiled by petitioner in the above entitled causes, 
the following documents or certified copies thereof, to wit: 

1. The docket entries of all proceedings before the United 

States Board of Tax Appeals. j 

2. All pleadings before the Board of Tax Appeals. 

3. The findings of fact and opinion of the Board of Tax 
Appeals. 

4. The decision of the Board. 

5. The petitioner’s exhibits A and B. 

6. The petition for review filed by the petitioner. 
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7. The statement of evidence settled or agreed upon. 

8. This praecipe. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

FRED VAX DOLSEX, 
Attorney for Petitioner. 

Service of a copy of the within praecipe is hereby ad¬ 
mitted this 8th dav of January, 1934. 

E. BARRETT PRETTYMAX, 

Attorney for Respondent. 

60 United States Board of Tax Appeals, Washington. 

Docket Xos. 51246, 56310, 61217, 67231. 

Edmund R. Halsey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. I), (ianible, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 59, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in tlu* appeal as above num¬ 
bered and entitled. 

In testimony! whereof, I hereunto set mv hand and affix 
• • 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 20th day of 
January, 1934. 

[Seal U. S. Board of Tax Appeals. 1 

B. D. GAMBLE, 

Clerk. Vniter! States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 6151. 
Edmund R. Halsey, petitioner, vs. Guy T. Ilelvering, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Jan. 23, 1934. Henry W. Hodges, Clerk. 
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IN THE 


j 

|,ourf of Jisfricf cf Columbia. 


APRIL TERM, 1934. 


No. 6151 


EDMUND R. HALSEY, Appellant 


\ 


vs . 


GUY T. HELVERING, Commissioner of Internal 

Revenue, Appellee. 


on petition to review the decision of the united states 

BOARD OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


Previous Opinion. 

i 

I 

The only previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 28-31), which is 


reported in 28 B. T. A. 1212. The appellant 
ing from the same. 


is appeal- 




J urisdiction. 


The appeal involves a deficiency in individual income 
taxes of $471.62 for 1927, $4,008.87 for 1928, $527.09 for 
1929, and $138.53 for 1930 (R. 31), and is taken from an 
order of the United States Board of Tax Appeals entered 
August 24, 1933 (R. 31). The case is brought to this Court 
by petition for review filed November 24, 1933 (R. 32-38), 
pursuant to Sections 1001, 1002, and 1003 of the Revenue 
Act of 1926 (c. 27, 44 Stat. 9, 109, 110). 

Assignments of Error. 

1. The United States Board of Tax Appeals erred in 
failing to find that the appellant, as Township Engineer 
of said respective townships of Millburn and Maplewood, 
was an officer and/or employee of a political subdivision of 
a State. 

2. The Board of Tax Appeals erred in failing to find 
that the compensation, received by the appellant during 
the years 1927, 1928, 1929, and 1930, for his services as 
Township Engineer of said respective townships, was ex¬ 
empt or immune under the Constitution of the United States 
from Federal income tax. 

3. The Board of Tax Appeals erred in failing to find 
that the compensation in the amounts of $7,4S5.72, $29,- 
916.52, $9,S38.26, and $7,411.90, received by the appellant 
during the respective years 1927, 1928, 1929, and 1930, 
for his services as Township Engineer of said two town¬ 
ships, was not taxable income and was not subject to Fed¬ 
eral income tax under the Revenue Acts of 1926 and 1928. 

4. The Board of Tax Appeals erred in holding that there 
was a lack of sufficient evidence in the agreed Stipulation 
of Facts to establish that the services and functions per- 
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formed by the appellant as Township Engineer were en¬ 
tirely Governmental in character. 

5. The following sentence—“It appears n<j>t only that 
petitioner’s compensation was derived from prjojects which 
were more or less or perhaps entirely connected with the 

I 

furnishing of water and light, but by the use in; the stipula¬ 
tion of an undefined ‘etc.’ it is made impossible!to say what 
the nature and extent of his other services may be.”—which 
appears in the opinion of the Board is incorrect and er¬ 
roneous ; and it is not supported by the agreed Stipulation 
of Facts which stipulates that the compensation! in question 
received by the appellant as Township Engineei* from each 
of said respective townships was “a retainer of:$200.00 per 
year plus five per cent of the amount of all contracts for 

all public improvements which were awarded.’!’ 

i 

6. The Board of Tax Appeals erred in holding that the 
“etc.” in the agreed Stipulation of Facts mad|e it impos¬ 
sible for the Board to determine the nature anpl extent of 
the appellant’s service as Township Engineer. 

I 

7. The last sentence of the Board’s findings of fact is mis- 
leading and erroneous wherein it uses the word j“his” con- 

o 

struction contracts. Xo construction contracts and no con¬ 
tracts for public improvements were ever awarded to the 
appellant. | 

8. The Board of Tax Appeals erred in its conblusions of 
law. 

9. The determination of ultimate facts by th^ Board of 
Tax Appeals is not reasonably supported by the facts con¬ 
tained in the agreed Stipulation of all the Factp. 

10. The Board of Tax Appeals erred in deterrcjining that 
there are deficiencies in the appellant’s Federal income 
taxes for the calendar years 1927, 1928, 1929, aiid 1930 in 

I 

i 

i 

l 

i 

i 

i 
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the amounts of $471.62, $4,008.87, $527.09, and $138.53, re¬ 
spectively, in lieu of a determination that there is no in¬ 
come tax due from the appellant for any of the years in 

controversy. 

•» 

Question Presented. 

The only question is whether the compensation received 
by the appellant during the years 1927, 1928, 1929, and 
1930 from the Townships of Millburn and Maplewood, 
County of Essex, State of Xew Jersey, for his services as 
Township Engineer of said Townships is subject to Fed¬ 
eral income tax under the Revenue Acts of 1926 and 1928, 
or is immune and exempt from such taxes under the Con¬ 
stitution of the United States. 

Statutes and Regulations. 

Compiled Statutes of the State of New’ Jersey: 

Section 5, page 5571: “In addition to the officers to 
be elected, the Township Committee may employ or 
appoint a Township Attorney and a Township En¬ 
gineer, neither of whom need be a resident of the 
Township, * * *” 

Section 7, page 5572: “Every township officer 
elected or appointed to any township office shall, before 
entering upon the execution of his duties, make and 
subscribe an oath or affirmation that he will to the best 
of his ability and understanding, faithfully, justly and 
impartially execute the duties of the office to which he 
has been elected or appointed: * * * and if he be 

appointed to his office, his oath or affirmation shall be 
filed with the township clerk within ten days after such 
appointment; * * *” 

Section 32, page 5585: “The Township Committee 
shall have power to make, amend or repeal ordinances 
for the following purposes: 

“1. To fix the annual salary or compensation to be 
paid to each person elected or appointed to any town- 
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ship office, except members of the township committee, 
and the time and manner of payment thereof; the sal¬ 
ary or compensation, when so fixed by Ordinance, and 
shall be in lieu of the fees or compensation otherwise 
provided by law # * V’ 

i 

I 

Article 88, Regulations 69, reads in part a4 follows: 

i 

“ Compensation paid to its officers and jemployees by 
a State or political subdivision thereof foil services ren¬ 
dered in connection with the exercise of an essential 
governmental function of the State or political subdivi¬ 
sion, including fees received by notaries ptiblic commis¬ 
sioned by States and the commissions of receivers ap¬ 
pointed by State courts, is not taxable.” | 

i 

i 

Article 643, Regulations 74, reads in part as (follows: 

4 * Compensation paid to its officers and Employees by 
a State or political subdivision thereof for services 
rendered in connection with the exercise of an essen¬ 
tial governmental function of the State or political sub¬ 
division, including fees received by notaries public 
commissioned bv States, is not taxable.” ! 

\ 

Statement of Facts. 

I 

All of the facts were stipulated and agreed uppn by coun¬ 
sel for both of the parties hereto. The agreed (Stipulation 
of Facts together with two exhibits were spreajd upon the 
record, and no additional evidence was introduced bv either 

j * 

party. The agreed Statement of Evidence (R. 38-41) con¬ 
tains all of the material and relevant facts, which have been 
copied almost verbatim from the agreed Stimulation of 
Facts. The material facts follow: i 

Under the laws of the State of New Jersey,! the mem¬ 
bers of the Township Committee of each Townshijp are duly 
elected at regular elections held by the respective Town¬ 
ships (R. 39). Under the laws of the State of New Jersey 
(Section 5 Compiled Statutes of New Jersey, p. 5571), 


i 

i 
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Township Committees are empowered to appoint a Town¬ 
ship Engineer. The Township Engineer is required to 
take a regular prescribed oath of office. (Section 7, Com¬ 
piled Statutes of Xew Jersey, p. 5572.) 

At the beginning of each of the years 1927,1928, and 1929, 
the respective Township Committees of the Townships of 
Millburn and Maplewood, County of Essex, State of Xew 
Jersey, duly and regularly appointed the appellant to the 
Office of Township Engineer of said respective Townships 
(R. 39). For the year 1930 the appellant was duly and 
regularly appointed to the Office of Township Engineer for 
only said Township of Maplewood. His term of office as 
Township Engineer of said respective Townships was for 
a period of one year. (Section 6, Compiled Statutes of 
Xew Jersey, p. 5571.) Each year in question, the appel¬ 
lant, upon appointment as Township Engineer of said 
Townships of Millburn and Maplewood, County of Essex, 
State of Xew Jersey, took the regular prescribed oath of 
office. (Section 7, Compiled Statutes of Xew Jersey, p. 
5572.) (R. 39-40.) 

As Township Engineer of both the Townships of Mill¬ 
burn and Maplewood, County of Essex, State of Xew Jer¬ 
sey, the appellant was required to advise the respective 
Township Committees of said respective Townships of 
Millburn and Maplewood with reference to all engineering 
matters pertaining to said townships: he was authorized 
and required to keep in his custody all important docu¬ 
ments, papers, maps, etc., showing towns, streets, roads, 
alleys, sewerage systems, and water and light systems of 
said respective townships (R. 40-41). As changes were 
made in streets, alleys, and the various sewerage and water 
and light systems, he was required to correct his maps ac¬ 
cordingly, and, if! necessary, make new maps showing said 
changes (R. 41). As Township Engineer, he advised with 
said respective Township Committees as to proposed 
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changes to be made or contemplated with respect to the 
streets, alleys, sewerage systems, etc. of sa}d respective 
townships (R. 41). The appellant prepared plans and 
specifications for all proposed projects (R. 41)!. As Tow- 
ship Engineer of said respective Townships, tjlie appellant 
signed advertisements advertising for bids on all proposed 
public improvements and projects for said respective 
Townships of Millburn and Maplewood (R. 41). 

j 

By virtue of Section 32, page 5585, of the Compiled Stat¬ 
utes of the State of New Jersey authorizing Township Com¬ 
mittees “to fix the annual salary or compensation to be paid 
to each person elected or appointed to any township office,” 
the Township Committees of said Townships iof Millburn 
and Maplewood passed ordinances providing :j 

that the Township Engineer shall receive a re¬ 
tainer of $200.00 per annum and such other f<^es for spe¬ 
cial services as the Township Committee may from time to 
time order paid (R. 40). j 

Under the provisions of the foregoing section of the 
ordinances of said Townships of Millburn and Maplewood, 
the appellant received as compensation for his iservices as 
Township Engineer from each of said Townships of Mill¬ 
burn and Maplewood a retainer of $200.00 per year plus five 
per cent of the amount of all contracts for all public im¬ 
provements which were awarded by the respective town¬ 
ships (R. 40). Excluding said $200.00 per anmjim, the ap¬ 
pellant received as compensation for his service$ as Toivn - 
ship Engineer from said Townships of Millburn and Maple¬ 
wood, for the years in question, the following amounts in 
accordance with the provisions of said ordinances (R. 40): 

1927 .' $7,845.72 

1928 . 29,916.52 

1929 .. 9,838.26 

1930 .S 7,411.90 
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The Commissioner of Internal Revenue treated the afore¬ 
said amounts as taxable income to the appellant for the 
aforesaid years. The appellant is contending that the 
aforesaid amounts were not taxable income and were 
immune and exempt from taxation under the Constitution 
of the United States. 


ARGUMENT. 

All of the facts were stipulated and agreed upon by coun¬ 
sel for both of the parties hereto. The agreed Statement 
of Evidence (R. 38-41) contains all of the material and 
relevant facts which have been copied almost verbatim from 
the agreed Stipulation of Facts. 

If this honorable Court will contine itself to onlv the 
facts contained in the Statement of Evidence, it will cor¬ 
rect the error of the Board of Tax Appeals, which ap¬ 
parently entered into the field of presumption and specula¬ 
tion. 

Under the laws of the State of New Jersey, the members 
of the Township Committee of each Township are duly 
elected at regular elections held by the respective Town¬ 
ships. Section 5, page 5571 of the Compiled Statutes of 
New Jersey empowers Township Committees to appoint a 
Township Engineer. 

It was stipulated by the parties hereto that the appellant 
was Township Engineer for the Townships of Millburn and 
Maplewood, County of Essex, State of New Jersey, during 
the years 1927, 1928, 1929, and for several years prior 
thereto. He was Township Engineer for only said Town¬ 
ship of Maplewood during the year 1930. It has been stipu¬ 
lated that “At the beginning of each of said years, the peti¬ 
tioner was duly and regularly appointed to said office of 
Tozvnship Engineer of said respective townships, and his 
term of office was for the period of one year. Each year 
the petitioner was appointed as Township Engineer by the 
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respective Township Committees of the Towhships of Mill- 
burn and Maplewood, County of Essex, Statle of New Jer¬ 
sey.” (Italics supplied.) (R. 39.) 

Section 7, page 5572 of the Compiled Statutes of the State 
of New Jersey, in part follows: 

i 

“Every township officer elected or appointed to any 
township office shall, before entering upon the execu¬ 
tion of his duties, make and subscribe oath or af¬ 
firmation that he will to the best of his ability and 
understanding, faithfully, justly and impartially exe¬ 
cute the duties of the office to which he h^s been elected 
or appointed; * * * and if he be appointed to his 

office, his oath or affirmation shall be filed with the 
township clerk within ten days after jsuch appoint¬ 
ment; * * *” 

I 

It has been stipulated as follows: “During} each year in 
question, the petitioner as Township Engineer of said 
Townships of Millburn and Maplewood, Coufity of Essex, 
State of New Jersey, took said regular prescribed oath of 
office.' 9 (Italics supplied.) (R. 40.) 

Since it has been stipulated that the appellant was duly 
and regularly appointed to the Office of Township Engineer, 
that his term of Office was for the period of bne year, and 
that he took the regular prescribed oath of office, said stipu¬ 
lation establishes beyond dispute and questiofi that the ap¬ 
pellant was an officer of the Townships of Millburn and 
Maplewood, County of Essex, State of New Jersey. It is 
not disputed nor can it be disputed that the Townships of 
Millburn and Maplewood, County of Essex, i are political 
subdivisions of the State of New Jersey. Consequently, it 
has been stipulated and agreed that the appellant was an 
officer of a political subdivision of a state. 

That the United States has no right to ta3 the salaries 
and compensation of officers of a State or a political sub¬ 
division thereof is the settled law of the United States. 

i 
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Collector vs. Bay, 11 Wall. 113, 20 L. Ed. 122; Dobbins vs. 
Commissioners of Erie County, 16 Pet. 435, 10 L. Ed. 1022. 

The Board of Tax Appeals in its opinion stated, “We 
may assume without discussion, and without deciding, that 
the petitioner was an officer or employee of a municipal 
subdivision of the State, and assume further that the per¬ 
centage form of his compensation makes his case no weaker 
than if he received a fixed statutory salary” (R. 30). 

The Board in its opinion continues by stating that there 
is a lack of sufficient evidence to establish that the services 
and functions which the petitioner performed were entirely 
governmental in character and were to no extent proprie¬ 
tary. The basis for the last sentence, and in fact the basis 
for the Board’s opinion, is summed up by the Board as 
follows: “It appears not only that petitioner’s compensa¬ 
tion was derived from projects which were more or less or 
perhaps entirely connected with the furnishing of water 
and light, but by the use in the stipulation of an undefined 
“etc.” it is made impossible to say what the nature and 
extent of his other services may be” (R. 31). 

The Board’s statement quoted above is not based upon 
the evidence and facts and is wliollv incorrect and errone- 
ous. It is not supported by the agreed Stipulation of Facts 
or by the Statement of Evidence (R. 38-41). 

There is not one scintilla of evidence in the Statement of 
Evidence indicating that the appellant’s compensation was 
derived from projects which were more or less or perhaps 
entirelv connected with the furnishing of water and light. 
The Stipulation of Facts sets forth the various duties and 
services that the appellant was required to and did per¬ 
form as Township Engineer. All of said duties and serv¬ 
ices were stipulated to in paragraph designated “7” of 
the Stipulation of Facts. Said paragraph has been copied 
verbatim in the Statement of Evidence. Said paragraph 
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is printed in the Transcript of Record beginning at the last 
paragraph on page 40, and reads as follows: j 

“As Township Engineer of both the townships of 
Millburn and Maplewood, County of Essex, State of 
New Jersey, the petitioner was required jo advise the 
respective Township Committees of said respective 
Townships of Millburn and Maplewood with reference 
to all engineering matters pertaining to| said town¬ 
ships; he was authorized and required toj keep in his 
custody all important documents, papers] maps, etc., 
showing towns, streets, roads, alleys, sefverage sys¬ 
tems, and water and light systems of said respective 
townships. As changes were made in streets, alleys, 
and the various sewerage and water and light systems, 
he was required to correct his maps accordingly, and, 
if necessary, make new maps showing sqid changes. 
As Township Engineer, he advised with said respective 
Township Committees as to proposed changes to be 
made or contemplated with respect to the streets, al¬ 
leys, sewerage systems, etc. of said respective town¬ 
ships. The petitioner prepared plans add specifica¬ 
tions for all proposed projects.’’ 

i 

The onlv additional sentence, contained in the Statement 
of Evidence covering the appellant’s services as Township 
Engineer, reads as follows: “As Township Engineer of 
said respective Townships, the petitioner signed advertise¬ 
ments advertising for bids on proposed projects and pub¬ 
lic improvements, all for said respective Townships of Mill¬ 
burn and Maplewood” (R. 41). Also see Exhibit B (R. 
42-43). | 

Said stipulation of duties and services was iput in the 
Record for the express purpose of informing the Board of 
Tax Appeals as to the duties and services performed by the 
appellant as Township Engineer, for which he was paid the 
specific amounts in question as his compensation. Said 
stipulation was a stipulation by both parties, j There is 
not one scintilla of evidence indicating or tending to prove 


i 

I 
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that the services performed by the appellant were proprie¬ 
tary to anv extent whatsoever. All of the services and 
•» • 

duties detailed above are entirelv governmental in char- 
acter. The case should be decided upon the facts as 
stipulated. 

Let us now refer to the reference made to “water and 
light” and the “undefined etc.” in the above quoted sen¬ 
tence from the Board’s opinion. Let us consider whether 
there is any basis for said statement and whether it is sup¬ 
ported by any facts or evidence. You will note from the 
above quoted Statement of Evidence that said paragraph 
begins with the words “As Township Engineer of both 
the Townships of Millburn and Maplewood, * * he 

was authorized and required to keep in his custody all 
important documents, papers, maps, etc. showing towns, 
streets, roads, alleys, sewerage systems, and water and 
light systems of said respective townships.” Said sentence 
contains the onlvi reference in the entire Statement of p]vi- 
dence to “water and light” or to water and light svstems. 
Certainlv there is not anything contained in said sentence 
or statement that would lead any reasonable person to con¬ 
clude or say that the appellant’s “compensation was de¬ 
rived from projects which were more or less or perhaps 
entirely connected with the furnishing of water and light.” 
The appellant was required merely to keep in his custody 
documents, papers, maps, etc. showing water and light sys¬ 
tems of the respective townships. Certainly there is no im¬ 
plication in said statement that the duties detailed therein 
were proprietary to any extent whatsoever. 

In the Board’s opinion, it refers to an undefined “etc.” 
Only two “etcs.” are contained in the entire Stipulation 
of Facts an$ Statement of Evidence. Both are contained 
in the same paragraph quoted above, which sets out the 
appellant’s services and duties as Township Engineer. The 
only possible interpretation that can be placed upon the first 
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“etc.” is that, in addition to the documents, papers, and 
maps, he was authorized and required to keep “anything 
else” which would show the towns, streets, i J oads, alleys, 
sewerage systems, and water and light systems of said re¬ 
spective townships. The “etc.” was meant to include plats, 
assessment books, and the like. The other “fete.” is con¬ 
tained in the following sentence: “As Township Engineer, 
he advised with said respective Township Committees as 
to proposed changes to be made or contemplated with re¬ 
spect to the streets, alleys, sewerage systems,! etc. of said 
respective Townships . 9 ’ (Italics supplied.) (R. 41.) 
In other words, as Township Engineer, tlie appellant 
advised with the Township Committees as to proposed 
changes with respect to the streets, alleys, apd sewerage 
systems of said respective Townships, and similar public 
improvements pertaining to said respective j Townships. 
“Sui generis” applies. Certainly the Board should not be 
permitted to read into said “etes.” anything other than the 
kind or class of duties or services detailed imm)ediately be¬ 
fore said “etes.” I cannot agree with the Boird that the 

i 

use of said two “etes.” in the Stipulation of Fapts makes it 
impossible for the Board to say what the naturfe and extent 
of the appellant’s other services may be. Apparently the 
Board’s opinion is based upon the so-called [“undefined 
etes.”, and is erroneous and not supported by the facts. 

Article 88, Regulations 69, and Article 643, Regulations 
74, of the Bureau of Internal Revenue, which cover the 
years in question, provide that compensation paid to its 
officers and employees by a state or political [subdivision 
thereof, for services rendered in connection vyith the ex¬ 
ercise of an essential governmental function of the state 
or political subdivision, is not taxable. 

The books are filled with cases determining whether com¬ 
pensation paid by a state was to private contractors or to 
employees of a state or political subdivision thereof. In 
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such cases the courts ascertain whether the compensation 
was paid for services rendered in connection with the exer¬ 
cise of an essential governmental function. In order to 
prove that compensation of State Officers is not taxable 
income, it is not necessary to prove that the officers’ serv¬ 
ices were rendered entirelv in connection with the exercise 
of an essential governmental function of the state or po¬ 
litical subdivision! thereof. It is presumed that compensa¬ 
tion paid by a state to its officers is for services rendered 
in connection with the exercise of an essential governmental 
function of the state or political subdivision thereof. Col¬ 
lector vs. Day, supra. 

The most recent decision on the subject is the case of 
Poivers et al. vs. Commissioner of Internal Revenue, 68 
Fed. (2d) 634, in which the Circuit Court of Appeals for 
the First Circuit reversed the Board of Tax Appeals and 
held that public trustees of the Boston Elevated Railway 
were public officials and that their salaries were exempt 
from taxation. The Board had held that the petitioners 
were public officials but that they were not exercising essen¬ 
tial governmental functions in the performance of their 
duties. The opinion of the court reads in part as follows: 

“It may be conceded that, judging by classical stand¬ 
ards, the operation of a street railway is not an essen¬ 
tial function of government (Flint v. Stone Tracv Co., 
220 U. S. 107, 31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 
1912B, 1312; South Carolina v. United States, 199 U. S. 
437, 26 S. Ct. 110, 59 L. Ed. 261, 4 Ann. Cas. 737), al¬ 
though how long such standards of governmental func¬ 
tion will be valid, in view of the present tendency to 
extend the field of governmental activities, is perhaps 
uncertain. But these trustees have much greater power 
than merely to operate a street railway. They have the 
power, as has been pointed out, to fix rates, and to de¬ 
clare deficits which upon their decision were collected 
by taxation. Both these powers are by any standard 



essentially governmental. If a state officer exercises 
any powers of that character, his entire salary is, in 
our opinion, exempt by the regulation. We! do not think 
it is the intention of the regulation that there should be 
an apportionment of exemption, that a certain part of 
the salary should be, more or less arbitrarily, allocated 
to the service of governmental character aijd exempted, 
while the rest of the salary is taxed—and po such con¬ 
tention is made. The salaries in question; were there¬ 
fore exempt under the regulations. 

[3] As to (2): On broader grounds, also, we are of 
the opinion that these salaries were not 'taxable. It 
has long been established that, in our curiojis dual gov¬ 
ernment, neither sovereign could tax the phy of officers 
of the other. Dobbins v. Commissioners of Erie 
Countv, 16 Pet. 435, 10 L. Ed. 1022; Buffington v. Dav, 
11 Wall. 113, 20 L. Ed. 122; Metcalf & Eddy v. Mitchell, 
Adm’x, 269 U. S. 514, 46 S. Ct. 172, 70 L. }3d. 384. In 
the case last cited, it was said: ‘It is on this principle 
that, as we have seen, any taxation by one jgovernment 
of the salary of an officer of the other * * * is pro¬ 

hibited. ’ (Italics supplied.) Stone, J., page 524 of 
269 U. S., 46 S. Ct. 172, 175. We are aware of no deci¬ 
sion which holds that one sovereign may tap the salary 
of a public officer of the other, nor of any precedent for 
such discrimination in exemption as is set up by the 
regulation. No such ground of discrimination was sug¬ 
gested in the Metcalf & Eddy Case, supra, although 
it was open on the facts, the plaintiff beiig a water¬ 
works engineer employed under contract by a public 
body. In Massachusetts, ownership and operation of 
waterworks by the public is not regarded a|s a govern¬ 
mental function. Lynch v. Springfield, 174! Mass. 430, 
54 N. E. 871. In the Metcalf & Eddy Case the govern¬ 
ment waived its appeal from the ruling of the District 
Court (Metcalf v. Mitchell, 299 F. 812), that ^he salaries 
which the plaintiffs received as chief engineer of the 
Kennebec water district, a political subdivision of 
Maine, and as a member of the North Sho^e sanitary 
district, a political subdivision of Illinois, were exempt 
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from federal taxation, and in effect assented that such 
exemption was correct. The decisions relied upon by 
the government do not touch the question under dis¬ 
cussion. Thev deal with the taxability of different 
kinds of commerce and industry—something quite dif¬ 
ferent from the taxability of the salaries of state 

* 

officers. 

As a practical matter, the test adopted in the Treas¬ 
ury regulation opens a wide door for controversy, espe¬ 
cially in view of the extension of government into new 
fields. Is it open to states to tax the salaries of all 
federal officers except those employed on classical gov¬ 
ernmental functions? And vice versa? We do not 
think so. 

That the salaries of the trustees were paid in the 
first instance by the railway company is not important. 
Fees of deputy sheriffs, of public administrators, of 
deputy marshals, of notaries public, and of many other 
officials ’of the federal or state governments, are not 
paid from the public treasury, but are nevertheless rec¬ 
ognized as exempt from taxation by the other govern¬ 
ment.” 

There are numerous decisions on the question as to what 
are essential governmental functions and governmental in- 
strumentalities. As was said by the Supreme Court of 
the United States in Trenton vs. New Jersey. 262 U. S. 182, 
‘‘The basis of the distinction (between governmental and 
proprietary powers) is difficult to state and there is no 
established rule for the determination of what belongs to 
one or the other class. 

In Harris vs. District of Columbia, 256 U. S. 650, the Su¬ 
preme Court of the United States held that the sprinkling 
of streets to keep down dust for the purpose of promoting 
the health and comfort of the general public is a public or 
governmental act. 

In United States vs. King County, Washington, 281 Fed. 
686, the Circuit Court of Appeals held that a county of the 


I 


State of Washington operating a ferry was yot required 
to collect and pay a transportation tax to the Government 
since the maintenance and operation of the fqrry was the 
exercise of a strictly governmental functioh protected 
against taxation by the Federal Constitution, j 

In Burnet vs. Coronado Oil & Gas Company, 285 U. S. 
393, the Supreme Court of the United States Affirmed this 
Court’s decision, 60 App. D. C. 233, holding thbt a lessee’s 
income from the sale of oil and gas produced j under lease 
of state school lands was not taxable by the Federal Gov¬ 
ernment since the lease constituted a government instru- 

i 

mentality of the state. 

In the case of Leon S. Moisseiff vs. Commissioner, 21 
B. T. A. 515, the Board reviews several court! and Board 
decisions on the exercise of essential governmental func¬ 
tions. The Board held that the Delaware River Bridge 
Joint Commission is a governmental instrumentality of 
Pennsylvania and New Jersey and the Port of New York 
Authority is a governmental instrumentality of New York 
and New Jersey. Compensation paid to the employees of 
the same was held to be exempt from income tax. 

Section 32, page 5585, Compiled Statutes of the State of 
New Jersey, authorizes Township Committees 4 to fix the 
annual salary or compensation to be paid to qacli person 
elected or appointed to any township office.” ; By virtue 
of said Section, the Township Committees of paid Town¬ 
ships of Millburn and Maplewood passed sifnilar ordi¬ 
nances fixing the salary of the Township Engineer. Under 
the provisions of the ordinances of said Townships of Mill- 
burn and Maplewood, the appellant “ received hs compen¬ 
sation for his services as Township Engineer fiiom each of 
said Townships of Millburn and Maplewood a Retainer of 
$200.00 per year plus five per cent of the amount of all 
contracts for all public improvements which wefe awarded 


i 
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by the respective Townships.” (Italics supplied.) (R. 40). 

It will be noted that the State empowered the Township 
Committees to fix the compensation of the Township Engi¬ 
neer and that the Township Committees, by ordinances, 
fixed the compensation of the Township Engineer. It will 
be noted that the appellant’s compensation for his services 
as Township Engineer was determined by allowing him five 
per cent of the amount of all contracts for all public im¬ 
provements awarded by the Townships. His compensa¬ 
tion was not 5 per cent of the amount of part of the con¬ 
tracts but was 5 per cent of the amount of all the contracts. 
It will be noted that it was stipulated that these contracts 
were for public improvements, and the word “public” 
means exactly what it says, which excludes any possible 
private enterprises. 

In Metcalf <fc Eddy r>\ Mitchell , 269 U. S. 514, the Su¬ 
preme Court of the United States said: 

“Ue think it clear that neither of the plaintiffs in 
error occupied any official position in any of the under¬ 
takings to which their writ of error in Xo. 183 re¬ 
lates. They took no oath of office: they were free to 
accept any other concurrent employment: none of their 
engagements was for work of a permanent or continu¬ 
ous character; some were of brief duration and some 
from year to year, others for the duration of the par¬ 
ticular work undertaken. Their duties were pre¬ 
scribed by their contracts and it does not appear to 
what extent, if at all, they were defined or prescribed 
by statute. We therefore conclude that plaintiffs in 
error have failed to sustain the burden cast upon them 
of establishing that they were officers of a state or a 
subdivision of a state within the exception of section 
201 (a). 

“An office is a public station conferred by the ap¬ 
pointment of government. The term embraces the idea 
of tenure, duration, emolument and duties fixed by 
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law. Where an office is created, the law jusuallv fixes 
its incidents, including its term, its duties!and its com¬ 
pensation. United States v. Hartwell , $ Wall. 385; 
Hall v. Wisconsin , 103 U. S. 5. The terni “officer” is 
one inseparably connected with on office; but there was 
no office of sewage or water supply expert or sanitary 
engineer, to which either of the plaintiffs was ap¬ 
pointed.” 

I am of the opinion that said case does not govern 
this case. In this case, it has been stipulated that the 
appellant was duly and regularly appointed ;to the office 
of Township Engineer. His term of office was! for the per¬ 
iod of one year. The appellant was required to and did 
take a prescribed oath of office. His compensation was 
fixed bv ordinance, which ordinance was authorized bv 
State law. While the exact duties of Township Engineer 
are not prescribed by the Statutes of the State of New 
Jersey, it is contended that the duties of Towjnship Engi- 
neer of said two Townships have been fixed by c[ommon law, 
usage and custom and founded originally on olj ordinances. 
The appellant has been holding the Office of Township En¬ 
gineer of said two Townships for so many jfears in the 
past and has been performing all the duties that any Town¬ 
ship Engineer could be expected to perform, thereby mak¬ 
ing the enactment of any recent ordinances prescribing the 
duties of Township Engineer unnecessary. 

In Pease vs. Commissioner , 30 B. T. A. No. 5, Judge Van 
Fossan in a dissenting opinion says, “I do piot believe, 
however, that the Metcalf & Eddy case is authority for the 
proposition that if there is actually an office to which an 
incumbent has been appointed, the immunity of his com¬ 
pensation from tax depends upon his ability to meet every 
one of the tests suggested by the court.” Juds|e Van Fos- 
san’s dissenting opinion is very convincing, and'I am of the 
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opinion that the Circuit Court of Appeals will reverse the 
Board. 

In Sappington vs. Commissioner, 25 B. T. A. 1385, the 
Board held that an attorney employed by the University of 
Maryland as a part time instructor in its law school was an 
employee of the State engaged in a governmental function, 
and the compensation paid to him by the State for his 
services was exempt from Federal taxation. The opinion 
discusses at length what is meant by essential governmental 
function. 

In the case of Commissioner vs. Ogden, 62 Fed. (2d) 334, 
the Circuit Court of Appeals held that an auditor appointed 
by a Massachusetts Court to take testimony in certain 
cases was an officer of the state and fees received therefor 
were not taxable bv the United States. 

In the appellee’s brief filed with the Board of Tax Ap¬ 
peals, counsel cited a number of cases involving inde¬ 
pendent contractors. Not any of those cases are in point. 
It has been stipulated that the appellant was appointed to 
the Office of Township Engineer. The amount of compensa¬ 
tion paid to the appellant for his services as Township 
Engineer has been stipulated. The duties and services per¬ 
formed by the appellant as Township Engineer for which 
he was paid his Compensation have been stipulated. Said 
duties and services were so stipulated for the express pur¬ 
pose of informing the Board of Tax Appeals so that it 
could determine that they were strictly and entirely gov¬ 
ernmental in character. Said stipulation was entered into 
by counsel for both parties and both parties should be 
bound thereby. In appellee’s brief to the Board of Tax 
Appeals, counsel did not confine his argument to the facts 
contained in the Stipulation of Facts. Counsel for ap¬ 
pellant was inclined to the opinion that counsel for appellee 
used his imagination somewhat with respect to some of the 
statements contained in appellee’s brief. If we all will con- 
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fine ourselves to the facts as narrated and detailed in the 
Statement of Evidence, your honorable Court will reverse 
the Board of Tax Appeals and hold for the appellant. It is 
submitted, therefore, that the judgment of tjhe Board of 
Tax Appeals should be reversed. 

Conclusion. 

i 

Wherefore, the appellant prays that the jorder of de¬ 
termination of the United States Board of Ta£ Appeals be 

i 

reviewed by this honorable Court, and that tjhe aforesaid 
error complained of be reviewed and corrected by this 
Court, and/or that this Court grant such otheif and further 
relief as may to this Court appear proper in the premises. 

Respectfully submitted, • 

Fred L. Van D|olsen, 
Attorney for Appellant. 


(4927-C) 


! 


i 


i 


I 





Appeals of the District of 
Columbia .'v-'' -AA- 


ERING> COMMISSIONER OF 
Revenue. RESPONDENT 


ON PETITION FOR REVIEW OF DECISION OF TEE UNITED 
STATES BOARD OF TAX APPEALS • J 


■ ■ . - FRANK J. ■ WXDEMAES, ;V-,' 

■- - - Assistant Attorney General 

SEW ALL KEY, .• " ’’ 

Helen ' s, cap-loss;. • - 

Special Assistants to the Attorney General 











INDEX 


Opinion below. L. 

Jurisdiction. j__ 

Question presented. j__ 

Statute and regulations involved . j__ 

Statement.... \ 

Summary of argument. .. j__ 

Argument: 

I. In order to claim immunity from taxation of compeln* 
sation received during 1927 to 1930, inclusive, fjor 
services rendered a political subdivision of a State, 
the taxpayer must prove that he was an officer lor 
employee of the political subdivision and that he w^,s 
engaged in the performance of an essential govern¬ 
mental f unction_____L _ 

II. The taxpayer was not an officer or employee of tfie 
townships within the meaning of the implied rule |of 

exemption- j._ 

III. The taxpayer has failed to establish that the compen¬ 
sation which he received from the townships w^s 
paid to him for work performed in the exercise of es¬ 
sential governmental functions; hence the cor(i- 

pensation is not exempt. 1. 


Conclusion. 

Appendix.. 


Page 

1 

1 


10 


.4- 


20 

23 

24 


i 

i- 

I 


CITATIONS 

Cases: 

Ambrosini v. United States, 1S7 U.S. 1... 

Bank of Commerce v. Tennessee, 161 U.S. 134_ 

Barnes v. District of Columbia, 91 U.S. 540.. 

Blair v. Byers, 35 F. (2d) 326.— 

Brown v. Commissioner, 55 F. (2d) 1076_ 

Burnet v. Jones, 50 F. (2d) 14... 

Burnet v. McDonough, 46 F. (2d) 944.. 

Collector, The, v. Day, 11 Wall. 113- 

Commissioner v. Ogden, 62 F. (2d) 334- 

Denver, City of, v. Porter, 126 Fed. 2SS... 

District of Columbia v. Woodbury, 136 U.S. 450_L 

Dobbins v. The Commissioners of Erie County, 16 Pet. 435.L 

Flint v. Stone Tracy Co., 220 U.S. 108- j. 9, 21 

02:301—:>4-1 (i) 


i 

T 


s 

10 

22 

9 

19 

19 

10 

8 

15 

22 

22 

8 


/* * 


oi to to to 

























II 


Cases—Continued. 

Fox Film Corp. v. Doyal, 2S6 U.S. 123--- 

Frederick v. Hoard of Health, 82 N.J.L. 200.. 

Galveston, City of, v. Rowan , 20 F. (2d) 501.... 

Haight v. Commissioner, 52 F. (2d) 770, certiorari denied, 

sub. norm, Adcock v. Commissioner, 285 I’.S. 537. 

Heincr v. Colonial Trust Co., 275 I'.S. 232.. 

Johnston v. District of Columbia, 118 I'.S. 19__ 

Lucas v. Howard, 280 l\S. 526, reversing, 29 F. (2d) 895. 

Lucas v. /feed, 2S0 I'.S. 549, reversing, 34 F. (2d) 263. 

McCulloch v. Maryland, 4 Wheat. 315... 

Mesce v. United States, 64 C.Cls. 481, certiorari denied, 278 

I'.S. 612..-... 

Metcalf & Eddy v. Mitchell, 269 U.S. 514.. 

Xaumberg v. City o/ Milwaukee, 146 Fed. 641.. 

Ogilvie v. Commissioner, 36 F. (2d) 473.. 

Powers v. Commissioner, 6S F. (2d) 634.. 

Register v. Commissioner, 69 F. (2d) 607.. 

Roberts v. Commissioner, 44 F. (2d) 168..___ 

South Carolina v. United States, 199 l*.S. 437__ 

State v. Broome, 61 N.J.L. 115.. 

State of Xorth Dakota v. Olson, 33 F. (2d) 848, dismissed 2S0 

U.S. 528_ __-.. 

Swift & Co. v. Hocking Valley Ry. Co., 243 I'.S. 281__ . . 

Theological Seminary v. Illinois, 1SS I'.S. 662.. 

Underwood v. Commissioner, 56 F. (2d) 67.. 

United States v. Railroad Co., 17 Wall. 322___ 

Weightman v. The Corporation of Washington, 1 Black 39.. 

Willcuts v. Bunn, 282 U.S. 216_____ 

Statutes: 

Compiled Statutes of New Jersey, vol. 4, General Act Con¬ 
cerning Townships, p. 5567: 

Sec. 5..... 

Sec. 7..... 

Sec. 9..... 

Sec. 32 ____ 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 213 (I’.S.C. App., title 26, sec. 954)_ 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 22... 

Miscellaneous: 

Treasury Regulations 69: 

Art. SS.... 

Treasury Regulations 74: 

Art. 643....... 


Page 

9 

15 

22 

9 

10 

22 

9 

9 

8 

14 

9 

22 

14 

23 

10 

14 
9 

14-15 

9 

15 
10 
19 

8 

22 

9 


28 

28 


24 


25 


25 


26 
































In the Court of Appeals of the District of 

Columbia 

I 

I 

— 

No. 6151 

Edmund R. Halsey, petitioner 


Guy T. 


Helvering, Commissioner of Internal 
Revenue, respondent 


OX PETIT I OX FOR REVIEW OF DECISION OF THE\ EXITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 

! 

_ 

OPINION BELOW 

The only previous opinion in this case is jthat of 

i 

the United States Board of Tax Appeals (R. 
28-31) which is reported in 20 B.T.A. 121^. 

jurisdiction 

This petition for review involves income tlxxes of 
the petitioner for the calendar years 1927 tb 1930, 
inclusive, and is taken from the decision lot* the 
Board of Tax Appeals entered August 24 , 1933 
(R. 31). The case is brought to this Court by a 
petition for review filed November 24, 1933 (R. 
32), pursuant to the provisions of Sectiond 1001- 


! 



o 


1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended by Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. It has been stipulated 
that the case shall be reviewed by this Court 
(R. 32). 

QUESTION PRESENTED 

Whether compensation received by the petitioner 
during 1927 to 1930, inclusive, for engineering serv¬ 
ices rendered to certain New Jersey townships is 
exempt from Federal income tax as compensation 
paid to an officer or employee of the townships en¬ 
gaged in rendering essential governmental func¬ 
tions. 

STATUTE AND REGULATIONS INVOLVED 


The applicable provisions of the statute and reg¬ 
ulations involved will be found in the Appendix, 
infra . 

STATEMENT 


All of the facts were stipulated. The stipulation 
discloses the following: 

During the years 1927 to 1930, inclusive, the peti¬ 
tioner was engaged in the general practice of his 
profession as a civil engineer. He maintained his 
offices in Newark, New Jersey, and employed his 


own assistants whose services were rendered in con¬ 


nection with his public engineering duties as well as 
his private contracts. All expenses of his office 
were paid by the petitioner who allocated the cost 
thereof at the end of each year as between public 
and private work (R. 39). 


3 


During the years 1927, 1928, and 1929, dud for 
several years prior thereto, the petitioner was 
Township Engineer for the Townships of Millburn 
and Maplewood, Comity of Essex, State ojf New 
Jersey. During the year 1930, the petitioner was 
Township Engineer for only said Township of 
Maplewood. At the beginning of each of said 
years, the petitioner was duly and regularly ap¬ 
pointed to serve for the period of one year, j Each 
year the petitioner was appointed as Township 
Engineer by the respective Township Comjuiittee 
of the Townships of Millburn and Maplewood, 
County of Essex, State of New Jersey, which were 
elected at regular elections held by the respective 
townships. Under the laws of the State oft New 
Jersey, the Township Committee has the right to 
appoint a Township Engineer, but is not required 
to do so. The Township Engineer is required to 
take a regular prescribed oath of office, and during 
each year in question, the petitioner took thiij oath 
(R. 39-40). ! 

By virtue of Section 32, page 5585, of the Com¬ 
piled Statutes of the State of New Jersey author¬ 
izing Township Committees “to fix the annual sal¬ 
ary or compensation to be paid to each person 
elected or appointed to any township office M, the 
Township Committees of said Townships of Mill¬ 
burn and Maplewood passed ordinances providing 
(R. 40) : j 

* * * that the Township Engineer ^hall 

receive a retainer of $200.00 per annum and 
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such other fees for special services as the 
Township Committee may from time to time 
order paid. 

Under the provisions of the foregoing section of 
the ordinances of said Townships of Millburn and 
Maplewood, the petitioner received as compensa¬ 
tion for his services as Township Engineer from 
each of said Townships of Millburn and Maplewood 
a retainer of $200 per year plus five per cent of the 
amount of all contracts for all public improvements 
which were awarded by the respective townships. 
Excluding said $200 per annum, the petitioner re¬ 
ceived as compensation for his services as Town¬ 
ship Engineer from said Townships of Millburn 
and Maplewood, for the years in question, the fol¬ 
lowing amounts in accordance with the provisions 
of said ordinances (R. 40) : 


1927_ST. 4ST>. 72 

1028 :_^_29. 01H. 52 

1929 __ 0. 838. 2(5 

1030_ 7. 411.90 

As Township Engineer of both the Townships of 
Millburn and Maplewood, County of Essex, State 
of New Jersey, the petitioner was required to ad¬ 
vise the respective Township Committees of said 
respective Townships of Millburn and Maplewood 
with reference to all engineering matters pertain¬ 
ing to said townships; he was authorized and re¬ 
quired to keep in his custody all important docu¬ 
ments. papers, maps, etc., showing towns, streets, 
roads, allevs. sewerage svstems, and water and 
light systems of said respective townships. As 
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changes were made in streets, allevs, and the va- 
rious sewerage and water and light systems, he was 

i 

required to correct his maps accordingly, land, if 
necessary, make new maps showing said changes. 
As Township Engineer he advised with saidlrespec- 

i 

tive Township Committees as to proposed (jhanges 
to he made or contemplated with respect | to the 
streets, allevs, sewerage svstems, etc., of sgid re- 
spective townships. The ])etitioner prepared plans 
and specifications for all proposed projects. As 
Township Engineer of said respective Townships, 

I 

the petitioner signed advertisements for I (ids on 
proposed projects and public improvements, all for 
said respective Townships of Millburn and Maple¬ 
wood (R. 40-41). | 

The petitioner contended before the Board of 
Tax Appeals that the income involved in this con¬ 
troversy was exempt from the Federal income tax. 
The Board rejected this contention and entered its 
decision in favor of the respondent. 

i 

SUMMARY OF ARGUMENT 

I 

There is no statutory exemption of the compen¬ 
sation received from a political subdivisioi| of a 
State for the years 1927 to 1930, inclusive. Such 
compensation is exempt only if it comes under the 
implied constitutional exemption, which prevents 
the Federal Government from taxing the means and 
instrumentalities of a State (or a political iubdi- 

I 

vision of a State) in the exercise of its essential 
governmental functions. 
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In order to claim this immunity the taxpayer 
must prove that he was an officer or employee of 
the State or political subdivision and that he was 
engaged in the performance of an essential govern¬ 
mental function. Article 88 of Regulations 69 and 
Article 643 of Regulations 74 so provide, and they 
are in accord with principles well-established by 
judicial decisions. 

The taxpayer in the case at bar was not an officer 
of the townships. There was no statute creating 
an office of Township Engineer, defining the duties 
of the office and fixing the term and compensation. 
The statute merely authorized the townships, if 
they saw fit, “to appoint or employ’' an engineer, 
and the arrangement between the township and the 
taxpayer was evidently a matter of agreement. 

Nor was the taxpayer an employee. He was en¬ 
gaged in the practice of his profession, and in that 
capacity rendered services to the townships. His 
time was his own, and no officer of the townships 
directed his work in anv manner. The situation 
is similar to that existing in manv cases where it 
has been held that the relationship of employer and 
employee did not exist. 

Even if the taxpayer was an officer or employee 
of the townships, the compensation received by him 
is not exempt for the reason that lie has failed to 
proved that it was paid to him for services rendered 


in the performance of essential governmental func¬ 
tions. The compensation in question represented 
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five percent of the amount of all contracts for pub¬ 
lic improvements. It is not shown what these im¬ 
provements were and it cannot be assumed that 
they were related to the performance of essential 

I 

governmental functions. They may have been im¬ 
provements which served a public purpose but not 
an essential governmental purpose. 

Since the burden is on the taxpayer of showing 

I 

that he conies within the rule of the exemption, and 
he has failed to sustain that burden, the exemption 
should be denied. 

ARGUMENT 

i 

I j 

In order to claim immunity from taxation of compensa¬ 
tion received during 1927 to 1930, inclusive, for Services 
rendered a political subdivision of a State, the taxpayer 
must prove that he was an officer or employee of the 
political subdivision and that he was engaged! in the 

performance of an essential governmental function 

'i 

I 

There is no provision of the Revenue Acts of 

i 

1926 or 1928. here involved, which exempt^ from 
tax the compensation received by officers and em¬ 
ployees of the States and their political subdivi¬ 
sions. j 

The regulations of the Treasury Department 
(Article 88, Regulations 69, infra, and Article 643 
of Regulations 74, infra) provide that the copipen- 

i 

sation paid by a state or a political subdivision 
thereof to its officers and employees for services 

—::4- 

i 

I 


i 

i 
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rendered in connection with the exercise of essen¬ 
tial governmental functions of a state is exempt. 1 
In other words, there are two conditions of ex¬ 


emption: (1) the compensation must be received 
as an officer or employee, and (2) the services must 
be rendered in connection with the performance of 
an essential governmental function. 

The regulation is based on a recognition of an 
implied constitutional exemption arising from our 
svstem of'dual sovereign governments. State and 
Federal. The doctrine that the means and instru¬ 


mentalities of a State employed in exercising its 
governmental powers and functions are exempt 
from taxation by the Federal Government, as those 
of the Federal Government are exempt from State 
taxation, was earlv recognized and announced bv 
the courts. The Collector v. Dan, 11 Wall. 113: 
United States v. Railroad Co., 17 Wall. 322; Am- 
brosini v. United States, 187 U.S. 1; MeCulloeh v. 
Maryland, 4 Wheat. 315: Dobbins v. Cominissioti¬ 
ers of Erie Count if, lb Pet. 435. This principle, 
however, is not without its limitations, and must 
be restricted to the protection of the particular 


1 Section 1211 Of the Revenue Act of 10*20 is a retroactive 


provision which exempts from tax compensation received by 
officers and employees of states and their political subdivi¬ 
sions for tin* year 1024 and previous years. It may be well 
for the Court to have in mind the fact that under that statute 


and under a similar exemption in the Revenue Act of 1017 
it was not required that the officer or employee be engaged 
in tin* performance of essential governmental functions, and 


hence that many of the decisions dealing with the statutorv 
exemption alone do not touch on this question. 
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government against the direct interference with 
the exercise of its necessary powers. Fox Film 
Corp. v. Doyal, 286 U.S. 123,128; Willcutsv. Bunn, 
282 U.S. 216, 245. The immunity from! Federal 

I 

taxation does not extend to every activity or en- 

%/ w 


terprise in which the state or its political subdi- 

I 

visions may engage or even to every agency or in¬ 
strumentality of the state or its political subdivi¬ 
sions through which some public purpose dr policy 
of the state may be carried out, but only those 
instrumentalities which are directly and immedi¬ 
ately employed in the exercise of the sovereign, 
governmental powers of the state are (exempt. 
Flint v. Stone Tracy Co., 220 U.S. 108, 172; State 
of North Dakota v. Olson, 33 F. (2d) 8'48, 852 
(C.C.A. 8tli), dismissed for want of jurisdiction, 
280 U.S. 528; South Carolina- v. United States, 199 
U.S. 437; Blair v. Byers, 35 F. (2d) 326 (C.C.A. 
8th). I 

It is also settled that the burden must bd, direct 
and not remote and that insofar as the taxation 
of compensation paid by a state or political!subdi¬ 
vision is concerned there is no direct burdjen im- 

I 


posed in taxing the compensation of one who is 
neither an officer nor an employee. Metfalf <£• 
Eddy v. Mitchell, 269 U.S. 514; Haifjht v. Commis¬ 
sioner, 52 F. (2d) 779 (C.C.A. 7th), certiorari 
denied, sub. nont., Adcock v. Commissioned, 285 
U.S. 537; Lucas v. Howard, 280 U.S. 526, reversing 
29 F. (2d) 895 (C.C.A. 5th); Lucas v. Reed, 280 
U.S. 549, reversing 34 F. (2d) 263 (C.C.A. 3rd) ; 
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Register v. Commissioner, 69 F. (2d) 607 (C.C.A. 
5tli); Burnet v. McDonough, 46 F. (2d) 944 (C.C.A. 
8th). 

Accordingly Article 88 of Regulations 69 and 
Article 643 of Regulations 74 are in accord with 
the principles governing immunity from taxation 
of state instrumentalities which have been estab¬ 
lished by the decisions, and to claim exemption 
under them the taxpayer must satisfy both condi¬ 
tions: that is, (1) the compensation must have been 
received by him as an officer or employee of the 
state, and (2) the compensation must have been 
paid to him for services rendered in the perform¬ 
ance of an essential governmental function. 

Moreover, the taxpayer has the burden of show¬ 
ing that he has satisfied these conditions. A doubt 
is fatal to the claim of exemption from taxation. 
Bank of Commerce v. Tennessee, 161 U.S. 134,136; 
Theological Seminary v. Illinois, 188 U.S. 662; 
Heiner v. Colonial Trust Co., 275 U.S. 232, 235. 

It is, therefore, incumbent upon petitioner to 
bring himself clearly and without question within 
the terms and conditions of the exemption he 
claims. 

II 

The taxpayer was not an officer or employee of the town¬ 
ships within the meaning of the implied rule of 
exemption 

The Board made no decision as to whether the 
taxpayer was an officer or employee of either of the 
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two townships, assumed this fact without jdeciding 
it, and rested its decision solely on the ground that 
he was not engaged in the performance of ^n essen¬ 
tial governmental function (R. 30). 

But the question was raised before tli^ Board 
and the Government may and does urge j the fact 
that the taxpayer was not an officer or employee 
as an additional reason for sustaining thelBoard’s 

i 

decision. 

The term “officer” is defined in Article 88 of 

i 

Regulations 69 and Article 643 of Regulations 74 
as one “who occupies a position in the service of 
the State or political subdivision, the tenure of 
which is continuous and not temporary, and the 
duties of which are established by law or regula¬ 
tions and not by agreement/’ 

This definition is in accord with that of jtlie Su¬ 
preme Court in the case of Metcalf c£* Eddy v. 
Mitchell, supra, where it was held that certain engi¬ 
neers employed by political subdivisions of illliuois 
were not officers. 

In that case the Supreme Court said (\\. 520) : 

An office is a public station conferred by 
the appointment of government. The term 
embraces the idea of tenure, duratioil, emol¬ 
ument and duties fixed by law. Wljiere an 
office is created, the law usually fixe^ its in¬ 
cidents, including its term, its duties, and its 
compensation. United States v. Hartwell, 6 
Wall. 385; Hall v. Wisconsin, 103 J.S. 5. 
The term “officer” is one inseparably con- 



12 


nected with ail office; but there was no office 
of sewage or water supply expert or sanitary 

engineer, to which either of the plaintiffs 
was appointed. The contracts with them, 
although entered into bv authority of law 
and prescribing their duties, could not op¬ 
erate to create an office or give to plaintiffs 
the status of officers. Ilall v. Wisconsin, 


supra; Auff mordt v. Hedden, 137 U.S. 310. 
There were lacking in each instance the es¬ 


sential elements of a public station, perma¬ 
nent in character, created by law, whose in¬ 
cidents and duties were prescribed by law. 
See United States v. Maurice, 2 Brock. 96, 
102, 103: United States v. Germaine, 99 U.S. 
508, 511, 512; Adams v. Murphy, 165 Fed. 
304. 


In this case there was no statute of New Jersey 
creating the office of Township Engineer. The 
only statutory authorization for the taxpayers ap¬ 
pointment is found in Section 5 of the General Act 
Concerning Townships, Compiled Statutes, infra 
(p.27): 


In addition to the officers to be elected, the 
township committee may employ or appoint 
a township attorney and a township engi¬ 
neer, neither of whom need be a resident of 
the township, and a township physician; no 
member of the township committee shall be 
eligible for appointment to any office that is 
now or hereafter may be required to be tilled 
by said committee, except as may be other¬ 
wise expressly provided by law. 
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It will be noted that the Township Committee is 
not required to appoint a Township Engineer. It 
is merely given the right, if it so desires, ;“to ap¬ 
point or employ” a township engineer, wjho need 
not even be a resident of the township. 

Thus the statute fails to create an office of Town- 
ship Engineer with a definite term, fixed compen¬ 
sation, and prescribed duties. 

The stipulation of facts shows merely {hat the 
taxpayer was Township Engineer for the Town¬ 
ships of Millburn and Maplewood in Essex County, 
New Jersey, for several years, that he {vas ap¬ 
pointed to this position each year by the Township 
Committee of each township, and that his cjompen- 
sation was fixed by township ordinances pursuant 
to an ordinance (R. 40)— 

that the Township Engineer shall receive a 
retainer of $200.00 per annum aijd such 
other fees for special services as th^ Town¬ 
ship Committee may from time to tinje order 
paid. 

Thus the taxpayer’s compensation (other than 
the sum of $200) was not fixed by the ordinance, but 
consisted of fees which were evidentlv to! be de- 
termined bv agreement. The amount actually re- 
ceived consisted of the “retainer” of $200 p|er year 
(which has not been taxed) plus five percent of the 
amount of all contracts for all public improvements 
which were awarded by the respective townships 
(R. 40). ! 
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We submit that on these facts the taxpayer was 
not an officer. It is true that he took a so-called 
oath of office, but that fact alone is not conclusive. 
The significant fact is that his duties and compen¬ 
sation were fixed bv agreement and not bv statute 
and there was no permanent office of Township 
Engineer with prescribed duties to which he was 
appointed. That is the essential test recognized 
by the regulations and by the Supreme Court in the 
Metcalf <t Eddy case, .supra. That test has been 
used and applied in Haight v. Commissioner, 
supra; Mesce v. United States, 64 C. Cls. 481, cer¬ 
tiorari denied, 278 U.S. 612; Ogilvie v. Commis¬ 
sioner, 36 F. (2d) 473 (C.C.A. 6th); Register v. 
Commissioner, supra; Roberts v. Commissioner, 44 
F. (2d) 168 (C.C.A. 5th). 

In Ogilvie v. Commissioner, supra, the court 
said (p. 475) : 

The criteria here applicable seem to be 

whether the service is rendered directlv in 

%> 

the performance of a sovereign power, and, 
secondlv, whether the duties of the alleged 
officer or employee are created and pre¬ 
scribed by law, not necessarily the specific 
duties, but the general purpose and the 
means to the end. A state office or employ¬ 
ment always contemplates some function or 

dutv fixed bv law. * * * 

* % 

While we believe that Federal rather than State 
decisions are controlling on this issue, it is of inter¬ 
est that the decisions of the State courts of New 
Jersey are in accord with this view. See State v. 
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Broome, 61 N.J.L. 115; Frederick v. Board of 
Health, 82 N.J.L. 200. 

The only ease cited by the taxpayer in support of 
its position that he was an officer is that of Com¬ 
missioner v. Ogden, 62 F. (2d) 334 (C.C.A. 1st), 
in which it was held that under Massachusetts stat¬ 
utes and decisions an auditor appointed to stake 
testimony is a judicial officer and hence th^t his 
compensation is not taxable. We submit tliatf that 
case is distinguishable on the facts. 

The taxpayer apparently claims that considera¬ 
tion of this issue is foreclosed by the stipulation of 
facts, in which it is stated inaccurately that he was 
appointed to the office of Township Engineer (R. 
39). But this was a stipulation as to legal conclu¬ 
sion and the Court is not controlled bv the agree- 
ment of counsel on a subsidiary question of! law. 
Swift d* Co. v. Hocking Valley By. Co., 243 U.S. 281. 

Attention is also called to the fact that insofar 
as the year 1927 is concerned, the taxpayer made no 
claim that he was an officer in the petition for 
review filed with the Board (R. 6-7). 

Nor was the taxpayer an employee of the {own- 
ships. 

In Metcalf & Eddy v. Mitchell, supra, the Court 
said (pp. 520-521): 

Nor do the facts stated in the bill of eXcep- 




em- 


tions establish that the plaintiffs were 
ployees” within the meaning of the statute. 
So far as appears, they were in the position 
of independent contractors. The record 
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does not reveal to what extent, if at all, their 
services were subject to the direction or con¬ 
trol of the public boards or officers engaging 
them. In each instance the performance of 
their contract involved the use of judgment 
and discretion on their part and they were 
required to use their best professional skill 
to bring about the desired result. This per¬ 
mitted to them libertv of action which ex- 
eludes the idea of that control or right of 
control by the employer which characterizes 
the relation of employer and employee and 
differentiates the employee or servant from 
the independent contractor. Chicago, Hock 
Island & Pacific Rif. Co. v. Bond, 240 U.S. 
449, 456; Standard Oil Co. v. Anderson, 212 
U.S. 215. 227; and see Casement v. Brown, 
148 U.S. 615; Singer Mfg. Co. v. Rahn, 132 
U.S. 518. 523. 

See also Article 88 of Regulations 69 and Article 
643 of Regulations 74. 

In the present case the taxpayer was engaged in 
the practice of his profession as an engineer with 
his offices outside the townships during all of the 
taxable years involved. He employed his own 
statf of assistants and paid them for their services 
in assisting him in his duties as Township Engi¬ 
neer as well as in his private practice. His time 
was his own, and lie devoted only a portion of it to 
the township business. It does not appear that 
either of the townships had first call on his time 
or that he was expected to devote any particular 
portion of his time to either. Nor does the record 


disclose that he was under anv control bv the 

* r 

Township Committee as to the manner in jwhich 
the work should be performed or the time rwhich 
should he expended in performing it. He merely 


prepared plans and specifications for proposed 

projects as he might have for any private client, 

and he was paid not a fixed compensation but a 

yearly retainer plus a percentage of all contracts 

for improvements. j 

The situation is comparable to that existing in 

maiiv cases where it has been held that the rela- 
* 

tionship of employer and employee did not!exist. 

Thus, in Haight v. Commissioner, supra, it was 
held that a special attorney employed by the! Sani¬ 
tary District of Chicago was not an employee of 

* I 

the state or its political subdivision and his com¬ 


pensation was not exempt from income tax. 
court said (p. 781): 


The 


The record in this case shows that Ad¬ 


cock, in rendering his services to the! sani¬ 
tary district, was under the general direc¬ 
tion and supervision of its general attorney. 
This was required by the rules and regula¬ 
tions of the board of trustees. All this 
amounts to is that Adcock would repprt to 
the general attorney from time to time! as to 
what had been done, and consulted with him. 
It does not show that the general attorney 

exercised anv detailed control as to what 

* 

should be done, and how it should be Idone, 
which is essential to the relationship ojf em¬ 
ployer and employee. 
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In Burnet v. McDonough, supra, it was held that 
an attorney, employed by a bridge district in Ar¬ 
kansas to conduct litigation of the district and 
furnish legal advice on request, was not an em¬ 
ployee of the district and his compensation was not 
exempt from income tax. The court said (pp. 
945-946) : 

It is clear to us that, under the decisions 
of the Supreme Court and of this court, 
respondent was not an employee as that term 
is used in the statute, but that he was an 
independent contractor. The board re¬ 
served no right to direct him as to how his 
work should be done. He was engaged in 
the igeneral practice of law. It placed its 
legal matters in Ins hands for him to take 
care of bv his own means and methods, re- 
lieving it from responsibility therefor. It 
exercised no such control over him as char¬ 
acterizes the relation of employer and em¬ 
ployee. The boai*d would not assume to 
know how a lawver should earrv on his 
work. He was engaged to render legal serv¬ 
ices inst as lie would have been engaged by 
a private individual. There was no differ¬ 
ence in his relationship with this board from 
that with any private client who may have 
paid him $500 a year to draw his contracts 
and,look after some of his legal work, and 
agreed to pay him additional compensation 
if he had to go into court. The Board of 
t Tax Appeals did not find that the district 
in any way controlled the manner in which 
respondent carried on his work as attorney 
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for them, or what degree of control, if any, 
it exercised over him. 

Of similar import are Lucas v. Reed, supra; 
Blair v. Byers, supra; Burnet v. Jones, 50 F. (2d) 
14 (C.C.A. 8th), and Register v. Commissioner, 
supra. 

In Roberts v. Commissioner, supra, the 

j 

Court of Appeals for the Fifth Circuit upon au¬ 
thority of Metcalf & Eddy v. Mitchell, supra, and 
Lucas v. Hou'ard, supra, affirmed per curiapi the 
holding of the Board of Tax Appeals that an [attor¬ 
ney employed by the Tax Commissioner of Georgia, 
under statutory authority, to collect delinquent 
taxes was not an employee. In Brown v. Commis¬ 
sioner, 55 F. (2d) 1076 (C.C.A. 5th), the same court 
affirmed per curiam the holding of the Board that 
an architect employed bv the Board of Education 
of Atlanta to supervise the construction add im¬ 
provement of school buildings was not an employee 
of the City and his compensation was not exenjipt. 

In Underwood v. Commissioner, 56 F. (2d) 67 
(C.C.A. 4th), exemption was denied to an architect 
and engineer employed by governing boards of 
state institutions to superintend and direct^ con¬ 
struction work. In Mesce v. United States, 
exemption was denied to a building expert em- 

I 

ployed to value property in condemnation proceed¬ 
ings by a board of local improvements. j 

AVe submit that in view of the principles laid 
down by these decisions the taxpayer was not an 
employee of the townships. 


i 

i 


supra, 




20 


Inasmuch as he was neither an officer nor an em¬ 
ployee his compensation is subject to tax. 

Ill 

The taxpayer has failed to establish that the compensa¬ 
tion which he received from the townships was paid to 
him for work performed in the exercise of essential 
governmental functions; hence the compensation is not 
exempt 

Even if the taxpayer was an officer or employee 
of the townships, his compensation is not exempt 
unless it was paid to him for services rendered in 
the performance of essential governmental func¬ 
tions. See Point I of the Argument. 

The Board of Tax Appeals held that the evidence 
failed to establish that the services and functions 
which the taxpayer performed were entirely gov¬ 
ernmental in character and were to no extent pro¬ 
prietary (R. 30). 

We submit that the Board's conclusion is sup¬ 
ported by the record. Nowhere is it disclosed what 
the taxpayer actually did for the sums paid to him 
during the years in question. The compensation 
represented five percent of the amount of all con¬ 
tracts for public improvements (R. 40). It is not 
shown what these improvements were and they 
may or may not have been related to the perform¬ 
ance of essential governmental functions. 

The stipulation further shows (R. 41) that he 
was required to keep documents, papers, maps, and 
to change maps showing the changes in streets. 
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roads, allevs, sewerage systems, and waiter and 
light systems; that he advised with the township 
committees as to such changes; that he prepared 
plans and specifications for all proposed projects, 
and that he signed advertisements for bidsjon pro¬ 
posed projects and public improvements. tChe one 
advertisement submitted (R. 42) was for bids for 

I 

construction of a sewer. 

In Flint v. Stone Tracy Co., 220 U.S. 107j, it was 
said (p. 172): | 

It is no part of the essential governmental 
functions of a State to provide mejans of 
transportation, supply artificial light' water, 
and the like. These objects are of fen ac¬ 
complished through the medium of brivate 
corporations, and, though the public may 
derive a benefit from such operations, the 
companies carrying on such enterprises are, 
nevertheless, private companies, wliosle busi¬ 
ness is prosecuted for private emolument 
and advantage. For the purpose ofj taxa¬ 
tion they stand upon the same footing as 
other private corporations upon which spe¬ 
cial franchises have been conferred. 

The true distinction is between the at¬ 
tempted taxation of those operations jof the 
States essential to the execution of itj* gov¬ 
ernmental functions, and which the!State 
can only do itself, and those activities Kvliicli 
are of a private character. The formejr, the 
United States may not interfere with bv 
taxing the agencies of the State in carrying 
out its purposes; the latter, although jregu- 
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lated by the State and exercising delegated 
authority, such as the right of eminent do¬ 
main, are not removed from the field of 
legitimate Federal taxation. 

In Blair v. Byers, supra, it was held that there 
was no constitutional immunity from taxation of 
compensation paid to an attorney for a Board of 
Waterworks Trustees, for the reason that the oper¬ 
ation of a waterworks svstem is not an essential 
governmental function. 

It has been held that the construction and main¬ 


tenance of sewers is a proprietary and not an essen¬ 
tial governmental function. Johnston v. District 
of Columbia, 118 U.S. 19. The same thing is true 
of the construction and maintenance of streets, 
highways, and bridges. W eightman v. The Cor¬ 
poration of Washington, 1 Black. 39. 49; District 
of Columbia v. Woodbury, 136 U.S. 450; Barnes v. 
District of Columbia, 91 U.S. 540; Naumberg v. 
City of Milwaukee, 146 Fed. 641 (C.C.A. 7th). The 


lighting of streets is a proprietary function. City 
of Galveston v. Rowan, 20 F. (2d) 501 (C.C.A. 5th). 
So also is the collection of refuse. City of Denver 
v. Porter, 126 Fed. 288 (C.C.A. 8th). 

All of these activities of a municipality, or other 
political subdivision, are undertaken for a “public” 
purpose, but not for a “governmental purpose.” 
The two terms are not svnonvmous. State of 
North Dakota v. Olson, supra. 


The improvements for which the taxpayer drew 
plans may have been anv one of these or anv mini- 

X k * 4 


ber of other projects which serve a public, but not 
a governmental purpose. In the absence of proof, 
it cannot be assumed that the compensation was 
paid in connection with the performance of |essen¬ 
tial governmental functions and that the exemption 
applies. 

The taxpayer cites Powers v. Commissioner, 68 
F. (2d) 634 (C.C.A. 1st). The Supreme Court has 
granted a petition for a writ of certiorari ijii that 
case. In any event we believe that it is distinguish¬ 
able for the reason that the record clearly disclosed 
the nature of the services performed, and the court 
held that they were of a governmental character. 

The power of taxation possessed by the Federal 
Government is an important power, and should not 
be crippled by extensions of immunity in cases 
where the right to exemption does not clearly 
appear. See Will cuts v. Bunn, supra. j 

CONCLUSION 


The decision of the Board of Tax Appeals should 
be affirmed. j 

Respectfully submitted. 


Frank J. WidemanJ 

/1 

Assistant Attorney General. 


Sew all Key, 

Helen R. Carloss, i 


Special Assistants to the Attorney General. 


May, 1934. 



APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Si*xb. 213. For the purpose? of this title, 
except as otherwise provided in section 
233— 

(a) The term “gross income" includes 
gains; profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service (including in the case of the Presi¬ 
dent of the United States, the judges of the 
Supreme and inferior courts of the United 
States. Alaska, Hawaii, or any political sub- 
whether elected or appointed, of the United 
States, Alaska, Hawaii, or any political sub¬ 
division thereof, or the District of Colum¬ 
bia, the compensation received as such), of 
whatever kind and in whatever form paid, 
or from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in 
property, whether real or personal, growing 
out of the ownership or use of or interest in 
such property; also from interest, rent, 
dividends, securities, or the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived from 
anv source whatever. The amount of all 
such items shall be included in the gross in¬ 
come for the taxable vear in which received 

* 

by the taxpayer, unless, under methods of 
accounting permitted under subdivision (b) 
of section 212, any such amounts are to be 
properly accounted for as of a different 
period (U.S.C.App., Title 26, Sec. 954). 

( 24 ) 


25 



i 


Revenue Act of 1928. c. 852, 45 Stat. 791: j 


Skc. 22. Gross income —(a) General def¬ 
inition .—‘‘Gross income'’ includesj gains, 
profits, and income derived from salaries, 
wages, or compensation for ])ersonal service, 
of whatever kind and in whatever form paid, 
or from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in 
])roperty, whether real or personal, growing 
out of the ownership or use of or interest 
in such property; also from interest, rent, 
dividends, securities, or the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived from 
any source whatever. 


Treasury Regulations 69: 

Art. 88. Compensation of State 'officers 
and employees .—Compensation paidj to its 
officers and employees by a State or political 
subdivision thereof for services rendered in 
connection with the exercise of an essential 
governmental function of the State | or po¬ 
litical subdivision, including fees received 
by notaries public commissoned by! States 
and the commissions of receivers appointed 
by State courts, is not taxable. Compensa¬ 
tion received for services rendered to a State 
or political subdivision thereof is included 
in gross income unless (a) the person re¬ 
ceives such compensation as an officer or 
employee of a State or political subdivision, 
and (b) the services are rendered in con¬ 
nection with the exercise of an essential gov¬ 
ernmental function. But see section 1211 
as to 1924 and prior years. 

An officer is a person who occupies ja posi¬ 
tion in the service of the State or political 
subdivision, the tenure of which is continu¬ 
ous and not temporary and the duties of 


i 

i 

! 

! 

| 

i 
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which are established bv law or regulations 
and not by agreement. An employee is one 
whose duties consist in the rendition of pre¬ 
scribed services and not the accomplish¬ 
ment of specific objects, and whose services 
are continuous, not occasional or tempo- 

rarv. * * * 

* 


Treasure Regulations 74: 

Art. (542. Compensation of State officers 
and emploijees .—Compensation paid to its 
officers and employees by a State or political 
subdivision thereof for services rendered in 
connection with the exercise of an essential 
governmental function of the State or po¬ 
litical subdivision, including fees received by 
notaries public commissioned by States, is 
not taxable. Compensation received for 
services rendered to a State or political sub¬ 
division thereof is included in gross income 
unless (a) the person receives such compen¬ 
sation as an officer or employee of a State 
or political subdivision, and (b) the services 
are rendered in connection with the exercise 
of an essential governmental function. The 
commissions of receivers appointed by State 
courts are subject to tax for 1928 and subse¬ 
quent taxable years. 


An officer is a person who occupies a posi¬ 
tion in the service of the State or political 
subdivision, the tenure of which is contin¬ 
uous and not temporary and the duties of 
which are established bv law or regulations 
and hot by agreement. An employee is one 
whose duties consist in the rendition of pre¬ 
scribed services and not the accomplishment 
of specific objects, and whose services 
are continuous, not occasional or tempo¬ 
ral* v. * * * 

% 
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Compiled Statutes of New Jersey, Vol. 4, Gen¬ 
eral Act Concerning Townships, pp. 556^, 5571, 
5572, 5573, 5585: | 

Sec. 5.* Appointive officers; eligibility of 
committeemen .—In addition to the officers 
to be elected, the township committee may 
employ or appoint a township attorney and 
a township engineer, neither of whojm need 
be a resident of the township, and a tojwnship 
physician; no member of the township com¬ 
mittee shall be eligible for appointment to 
any office that is now, or hereafter ijiay be, 
required to be tilled by said committee, 
except as may be otherwise expressly pro¬ 
vided bv law. 

* 

Sec. 7. Officers; oath; filing witlii clerk, 
etc .—Every township officer elected lor ap¬ 
pointed to any township office shall, ibefore 
entering upon the execution of his 'duties, 
make and subscribe an oath or affirmation 
that he will, to the best of his abiliiv and 
understanding, faithfully, justly, and impar¬ 
tially execute the duties of the office to! which 
he has been elected or appointed; if such 
officer shall have been elected at any general 
election, his oath or affirmation shall pe filed 
with the township clerk on or before the first 
day of January succeeding such election, and 
if he be appointed to his office, his ohtli or 
affirmation shall be filed with the township 
clerk within ten days after such apjpoint- 
ment; the oath or affirmation of anv officer, 
except the township clerk, may lie jtaken 
before the township clerk, who shall take the 
same without fee, or before any other officer 
authorized by the laws of this state to ad¬ 
minister oaths and affirmations; the oath or 
— 

* This provision was amended by P.L. 1911, p. 589, tp refer 
also to township building inspectors. 
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affirmation of the township clerk may be 
taken before anv officer authorized bv the 
laws of this state to administer oaths or 
affirmations. Any officer heretofore elected 
who has tiled his oath or affirmation with the 
township clerk prior to the first day of Jan¬ 
uary shall be deemed to have fully and prop¬ 
erly qualified as such officer and shall be 
entitled to serve for the full term of the office 
to which he has been elected. 

Sec. 9. Committee; term .—The township 
committee shall consist of three members, 
who shall hold office for the term of three 
years; provided, however, that the members 
of each township committee holding office 
when this act shall take effect, shall continue 
in office and constitute such township com¬ 
mittee until the second Saturday after the 
first annual township election held after this 
act shall take effect, and no longer; at such 
election in townships heretofore created and 
at the first election in each township here¬ 
after created, one member shall be elected 
for the term of one vear, one for the term of 
two years, and one for the term of three 
years, and the ballots voted shall designate 
which one is to serve for the term of one 
year, which one for the term of two years, 
and which one for the term of three years, 
and at each succeeding township election 
thereafter in such township one member 
shall be elected for the term of three years. 

Sec. 32. Committee; power to moke, etc., 
ordinances; purposes specified .— * * * 

Compensation- of officers; salary, etc., in 
lieu of fees .—I. To fix the annual salary or 
compensation to be paid to each person 
elected or appointed to any township office, 
except members of the township committee, 
and the time and manner of the payment 
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thereof; the salary or compensation, when 
so fixed by ordinance, and shall be in lieu of 
the fees or compensation otherwise provided 
by law, and said fees or compensation shall 
thereafter be collected and paid into the 
treasury of the township for its use but no 
salary or compensation shall be fitted or 
altered so as to affect anyone who j at the 
time of the adoption of the ordinance shall 
have been elected or appointed to office. 
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